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PREFACE 

TO THE SECOND EDITION. 



The Rules of 1883 having come into operation since 
the First Edition of this Work was published, such 
modifications or alterations as those Rules and the 
Cases decided under them have necessitated, have heen 
embodied in this Edition. 

The subject of "Attachment of Debts," which in 
the First Edition was treated in the same Volume, is 
now published separately, together with the subject 
of " Equitable Execution." 

M. C. 

3, Plowden Buildings, Temple, 
February, 1888. 
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INTRODUCTORY. 



To a person in the possession of property admit- 
tedly not Ms own, and whose only anxiety was to 
hand it over to the rightful owner, out of the two or 
more claimants who were harassing him in respect 
of it, the Common Law and the Common Law 
Courts, until the year 1831, when the Interpleader 
Act was passed, gave very little assistance. 

Some very slight assistance indeed these Courts Inter- 
did give to a person so situated. Thus, if two per- Common 
sons deposited deeds with a third person to be re- 18 a ^_ e ore 
delivered by such depositary according to the terms 
of an agreement, and one of them then brought an 
action of detinue against the depositary, the latter 
could give notice of suit to the other depositor and 
compel him to appear and become defendant in the 
action in his stead. This proceeding was called 
garnishment, and the substituted defendant was 
called a garnishee. 

c. 1 
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Again, if under the circumstances above men- 
tioned, both the depositors brought actions of detinue 
against the depositary, or if actions of detinue were 
commenced severally by two persons against a third 
who had found the deeds, the third person was in 
either case allowed to call upon the two plaintiffs 
to interplead, and the proceeding was called inter- 
pleader. 

But these remedies by garnishment and inter- 
pleader being only available in actions of detinue 
and under the special circumstances referred to, very 
little real advantage was gained by them, and with 
the further exception of a right of interpleading 
(a) where two writs of quare impedit were brought 
for the same avoidance, (/3) two writs of ward for the 
same wardship, (y) each of two persons was found 
by office in different counties, to be heir of a tenant 
to the King, the remedy by way of interpleader was 
unknown to the Common Law.* 
interplea- The only mode therefore by which a luckless 
Chancery, stakeholder harassed by conflicting claims could 
obtain relief was by filing a bill in Chancery. That 
Court very early undertook to assist a person so 
situated, provided that he complied strictly with cer- 
tain rules and conditions, which it laid down as 

* Those who care to pursue the antiquarian learning ahout the 
old Common Law garnishment and interpleader, can do so in 
Viner's "Abridgment," vol. ix., p. 419 et seq. " Enterpleader " ; 
and in Reeves' "History of the Law," vol. ii., p. 637 et seq., 
Enlason's edition. 
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necessary for his observance, if he wished to be 
relieved. This jurisdiction that Court continued to 
exercise according to its own rules until the year 
1875, exercising, indeed, after the year 1831, a con- 
current jurisdiction with Common Law Courts in 
the matter. 

Although the old jurisdiction of the Court of 
Chancery, the principles by which it was guided, and 
the practice by which its proceedings were regulated, 
now no longer exist, or at least have fallen into 
desuetude, nevertheless it may be useful here shortly 
to sketch the nature of a bill of interpleader in 
Chancery, more especially as many of the prin- 
ciples now regulating interpleader practice have 
been adopted from the practice in Chancery. 

To entitle a person to file a bill of interpleader 
in Chancery, it was essential (a) that he should be 
in the possession of property or admit that he owed 
a debt or duty : (/3) that he claimed no interest in 
the property himself, or was only anxious to dis- 
charge his debt : (y) that he had received notice of 
conflicting claims to the property or debt in ques- 
tion : (S) that he was not under any liability to any 
of the defendants beyond those which arose from 
the title to the property in contest: (e) that the 
claimants claimed not under adverse titles, and 
that their claims were not of a different nature. 

If he could comply with these conditions he would 
proceed to file his bill stating his position and 
rights, and stating the claims of the claimants. He 
1(2) 
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prayed that they should interplead and that he 
should be indemnified, and if he was already being 
sued at law by either claimant, he would further 
ask that the action at law should be stayed. To 
his bill the plaintiff would annex an affidavit alleging 
that he did not collude with either of the claimants ; 
and if the subject-matter in dispute was money, he 
would either pay it into Court, or offer by his bill to 
do so. 

The bill could be filed against the Crown ; and 
also where the defendants were out of the juris- 
diction. 

At the hearing, if the question between the de- 
fendants were ripe, the Court could decide between 
them on the merits ; otherwise it would direct 
proper inquiries, or perhaps the trial of an issue at 
Common Law ; and the costs of the proceedings 
would, as a rule, follow the event* 

Such, in very brief outline, was the practice in 
Chancery, as it existed till 1875. 
inter- Meanwhile, in 1831, the Interpleader Act (1 & 2 

Act, 1831. Wm. IV. c. 58) had conferred a jurisdiction in in- 
terpleader on the Common Law Courts, and had 
mapped out a procedure for its exercise. It thus 
happened that from 1831 till 1875 there were two 

* Eor full details as to the former Chancery jurisdiction and 
practice in interpleader, see Story's " Equity Jurisprudence," 
ch. xx. (12th edition), and Daniell's " Chancery Practice " 
(ed. 1871), pp. 412-418, and the cases there referred to. See 
particularly Crawshay v. Thornton, 2 M. & Cr. p. l; 
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distinct, though in some respects analogous, methods 
of interpleading: both, too, independent of one 
another. 

This being the state of- things, it was enacted by Rules of 
Eule 2 of Order I. of the Eules of the Supreme Orde^L 6 ' 
Court, 1875, that " With respect to interpleader the rule2 - 
procedure and practice now used by Courts of 
Common Law under the Interpleader Acts 1 & 2 
Wm. IY. e. 58 and 23 & 24 Yiot. c. 126, shall 
apply to all actions and all the divisions of the 
High Court of Justice, and the application by a 
defendant shall be made at any time after being 
served with a writ of summons and before delivering 
a defence." 

Under this Order, therefore, the practice adopted 
in the High Court of Justice was the Common Law 
practice under the Interpleader Act, 1831, and the 
Common Law Procedure Act, 1860. 

By the Statute Law Eevision Act, 1883 (46 & 47 
Vict. c. 49), the Interpleader Act of 1831, and all 
the provisions of the Common Law Procedure Act 
of 1860 relating to interpleader, except s. 17, were 
repealed, and by the Eules of the Supreme Court of 
1883 the Eules of the Supreme Court of 1875 were 
annulled. 

In lieu of the provisions as to interpleader so Order 
repealed and annulled, interpleader was dealt with the Eules 
in Order LYII. of the Eules of the Supreme Court f 8 st S '°' 
of 1883, and it is upon the provisions of the various 
rules of this Order, and of s. 17 of the Common 
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Law Procedure Act, 1860, that the existing law and 
practice in interpleader is hased. It will be found, 
however, that these new Rules make but slight 
alteration in the law and practice as they stood 
under the Acts of 1831 and of 1860. 



CHAPTER I. 

WHO MAY INTERPLEAD. 

Order LVII. of the Rules of the Supreme Court, 
1883 * like the Interpleader Act of 1831,t confers the 
right of interpleading upon two classes of persons : 
(1) ordinary stakeholders and persons in the nature 
of stakeholders ; (2) sheriffs and like officers of the 
Court. In pursuing, therefore, the initial inquiry as 
to what must be a person's position to entitle Tn'm 
to adopt this remedy, it will be well to consider: 

(1) what must be the position of an ordinary person; 

(2) what must be the position of a sheriff. 

1. "When interpleader proceedings may be 
commenced at the instance of a stakeholder, 
or person in the nature of a stakeholder. 

The Rules bearing on this question are Rule 1 (a) Order 
and Rules 2 and 3 of Order LYII. of the Rules of rules i (o) 
1883. 2, and 3. ' 

Rule 1 (a) provides as follows : — 
Relief by way of interpleader may be granted: 
{a) where the person seeking relief (in this Order 

* See the order set out in full, post, at pp. 157-161, in Appendix A. 
f See the Act and other statutory provisions previously regulat- 
ing interpleader set out infuU,^o«<,atpp. 163-169, in Appendix B. 
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oalled the applicant) is under liability for any debt, 
money, goods, or chattels, for or in respeot of which 
he is, or expects to be, sued by two or more parties 
(in this Order called the claimants) making adverse 
claims thereto. 

2. The applicant must satisfy the Court or a 
Judge by affidavit or otherwise : (a) that the applicant 
claims no interest in the subject-matter in dispute, 
other than for charges or costs ; and (/3) that the 
applicant does not collude with any of the claimants; 
and (y) that the applicant is willing to pay or 
transfer the subject-matter into Court or to dispose 
of it as the Court or a Judge may direct. 

3. The applicant shall not be disentitled to relief 
by reason only that the titles of the claimants have 
not a oommon origin, but are adverse to and inde- 
pendent of one another. 

AppEoant 1. The first point then to notice is that the 
being sued, applicant must either (1) be being sued, or (2) 
tnatne will e x P e °t that he will be sued by the claimants, 
beaued. "Under the Act of 1831, and the Eules of 1875, it 
was necessary that the applicant should be a defen- 
dant at the suit of one of the claimants at the time 
of his application for interpleader. Thus in Parker 
v. Linnett (2 Dowl. p. 562), it was held that a 
person who had been merely threatened with legal 
proceedings, and against whom no action had as yet 
been brought, was not entitled to interplead. 
Interplea- However, even before the new Eules of 1883, in 
Judicature the case mentioned in section 25, sub-section 6, of the 
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Judicature Act, 1873 (see this sub-section set out at Aot, 1873, 
length, post, at p. 161, in Appendix A.), of a debtor, su i,.'a. I. 
trustee or other person liable in respect of a debt or 
chose in action thereby rendered assignable, and 
against whom conflicting claims are made in respect 
of such debt or chose in action, the interpleader 
proceedings he was thereby entitled to take might, 
by the very terms of the sub-section, be commenced 
by him before any action had been commenced 
against him. (See per Quain, J., Re New Hamburg 
Railway Company, W. N. 1875, p. 239 ; per Field, 
J., in Field v. Great Northern Railway Company, 
Jud. Ch. Feb. 22nd, 1878 ; and Reading v. School 
Board for London, L. E. 16 Q. B. D. 686.) 

The alteration made by Rule 1 (a) is based upon 
the former Chancery practice in interpleader suits, 
where it was never necessary that the party filing the 
interpleader bill should be being sued at the time by 
either of the claimants, either at law or in equity. 

2. The subject-matter of the applicant's liability AppU- 
must be either a debt, money, goods or chattels. bmty must 

The form of the action was important under the money, ' 
Act of 1831, since the relief was confined to thef^or 
cases of persons sued in assumpsit debt, detinue and 
trover; and so in Lawrence v. Matthews (5 Dowl. 
p. 149; 2 H. & "W. p. 123), where the declaration 
contained a count in case as well as [in trover, it 
was held that the defendant could not interplead. 
Forms of action, however, no longer exist; the 
Common Law Procedure Act, 1860, enabled a person 
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Unliqui- 
dated 
damages. 



Title 
deeds. 



Choses in 
action. 



sued in respect of a Common Law claim for the re- 
covery of money or goods to interplead ; and with 
this it will be seen that the terms of Eule 1 (a) 
substantially agree. 

Unliquidated damages were not within the Act of 
1831. " The claims," said Williams, J., in Walters 
v. Nicholson (6 Dowl. p. 517), "must be to some- 
thing of a definite and tangible nature." And this 
is still the case (see per Pollock, B., in Ingham v. 
Walker, 31 Sol. J. 271) ; nevertheless a distinction 
must be made between cases of claims to unliqui- 
dated damages simpliciter, and cases where there is 
a real subject-matter of litigation, and the claim for 
damages ultra is merely added for what it is worth. 
(As to these latter cases, see post, pp. 26, 27.) 

Title deeds are within the Act. The contrary was 
held in Smith v. Wheeler (1 Gale, p. 163 ; 3 Dowl. 
p. 431) ; but this case must be considered as over- 
ruled by Roberts v. Bell (7 Ell. & Bl. p. 323 ; 3 Jur. 
N. S. p. 662), where the full Court of Q. B. held 
that the depositary of title deeds, who was sued for 
them by A., and had a claim for them made against 
him by B., was entitled to interplead. 

It seems, too, that a chose in action is a chattel 
within the meaning of the Act and Order. Thus in 
Robinson v. Jenkins (L. E. 24 Q. B. D. p. 275), a 
case of shares in a joint-stock company, Fry, L. J., 
says : " This (the word ' chattels ') is one of the 
widest words known to the law in its relation to 
personal property." 
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3. The applicant must be in possession of the Applicant 
goods or money, the subject-matter of litigation, ^"Session 1 
This is essential ; for Eule 2 (c) requires that he matt^of'" 
should satisfy the Court or a Judge that he is willing litigation, 
to pay or transfer the subject-matter into Court, or 

to dispose of it as the Court or a Judge may direct. 
The reason for this is obvious: The person to be 
assisted must be one who is in doubt as to what he 
ought to do, not one who has already settled the 
matter for himself. Further, the Court, if it inter- 
feres at all, will do so thoroughly and effectually, 
and see that the property in dispute reaohes the 
hands of the rightful owner. 

Of course, if the applicant be sued for a debt, it is 
enough, e rerum natura, if he be willin g to pay it 
to the claimant entitled to it. 

Thus in Regan v. Serle (9 Dowl. p. 193 ; and 
1 W. P. C. 131), where the defendant was the 
acceptor of a bill of exchange, of which both the 
plaintiff and a third party claimed to be the lawful 
holders, it was held that the defendant might inter- 
plead. 

4. The applicant must have received clear and Clear r 

. . , . notice of 

distinct notice of the claimants claims. adverse 

Aii' m i claims 

vague rumour or a mere expectation that some necessary. 

one is going to make a claim will not entitle him to 
interplead. 

Thus in Harrison v. Payne (2 Hodges, p. 107), it 
was held that the defendant, having no just expecta- 
tion of being sued by the third party, was not 
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entitled to interplead. See to the same effect 

Sharp v. Redman (1 Will. Woll. & D. p. 375). 

Adverse ' 5. The claimants' claims must he in respect of the 
claims * ■ , , , 

must be in same subject-matter. 

respect of Thus ^ WrigM v . Freeman (48 L. J. C. P. p. 276), 

subject- -where the defendant as auctioneer had sold a horse 
matter. 

to the plaintiff, and was sued by the plaintiff for 

damages for breach of warranty of the horse, while 

the original owner of the horse claimed from the 

defendant the price which he had received from the 

plaintiff, interpleader was not allowed. (Of. too, 

Ingham v. Walker, 31 Sol. J. 271 ; Smith v. Sandars, 

37 L. T. 359, and Qreatorex v. Shackle, L. E. 2 

Q. B. 249 (1895).) 

So literally indeed was this rule formerly followed, 
that in Slaney v. Sidney (3 D. & L. p. 250 ;■ 14 M. 
& W. p. 800 ; 9 Jur. p. 995 ; 15 L. J. Ex. p. 72), 
where the defendant was sued by A. for the price of 
tea sold to him by A., and sued by B. for the con- 
version of warrants representing the tea, it was held 
that he could not interplead. " The one party," 
said Parke, B., " seeks to have the benefit of a con- 
tract and the other the subject-matter of it." This 
case would hardly now be followed, however ; and 
the Courts would probably now allow interpleader 
where the question at issue was substantially the 
same, although the form of the action might be 
different in the two cases. 

Although, however, the adverse claims must be in 
respect of the same subject-matter, the remedies 
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sought need not be co-extensive, and any ulterior 
claims that either party may put forward against the 
applicant for damages or otherwise will be reserved 
till the main issue between the adverse claimants 
has been decided. (See more on this point, post, 
at pp. 26, 27). 

6. The applicant must claim no interest in the Applicant 

- . . . . , , „ must claim 

subject-matter m dispute other than for charges or no interest 
costs, i.e., he must be a mere stakeholder. matteraf" 

The cases in which the question has arisen whether Hti s ation> 
or not the applicant has an interest in the subject- 
matter have been those of warehousemen and dock 
companies claiming a lien on the goods for storage, 
and auctioneers claiming a lien for their commission. 
Thus in Braddick v. Smith (2 Moore & S., p. 131 ; 
9 Bing. p. 84, S. C), it was held that a wharfinger 
claiming a lien could not interplead if the hen only 
attached in respect of one of the parties by whom 
the goods were claimed. In Cotter v. The Bank of 
England (3 Moore & S. p. 180 ; 2 DowL p. 728, 
S. C), however, it was held that if the defendants 
claimed a lien on the goods themselves and did not 
seek to attach them against either party, they were 
entitled to interplead ; and this was considered the 
clear law in the recent case in the Court of Appeal 
of Attenborough v. St. Katharine's Bocks (L. E. 3 
0. P. D. p. 450). 

As to an auctioneer's right to interplead, although 
claiming a lien on the proceeds of the sale for his 
commission, see Best v. Seyes (32 L. J. Ex. p. 129 ; 
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3 F. & E. p. 113), where, although, as the adverse 
claimant allowed the defendant's claim to deduct his 
commission, the point was ultimately not decided, 
yet the Court of Exchequer all entertained a- strong 
opinion that an auctioneer, although claiming a 
lien for commission, was entitled to interplead, and 
refused to follow the decision in Chancery in Mitchell 
v. Hayne (2 Sim. & S. p. 63; 25 E. E. 151), where 
it was held that the auctioneer in such a case could 
not file a bill of interpleader. " The defendant," 
said Martin, B., " claims no interest in the original 
corpus of the property."* 

Eule 2 (a), by the use of the words " other than 
for charges or costs," adopts the test above suggested 
by Martin, B. 

inter- 7. The applicant may interplead, although one 

allowed, of the claimants does not claim an absolute right of 
ckim only property in the subject-matter, but only a lien, 
to a lien. ^his waB d ec icl e cL in Harwood v. Betham (1 L. J. 
Ex. N. S. p. 180). 



* The case of Newton v. Moody (7 Dowl. p. 782 ; 3 Jur. p. 42 ; 
1 W. "W. & H. p. 554), in which, where money was due from the 
defendant to the sister of the plaintiff, and was secured by a 
promissory note given to the plaintiff by the defendant under 
which certain sums had been paid to the plaintiff by the defendant, 
it was held, on the sister forbidding any more money being paid 
to the plaintiff under the note, and the plaintiff commencing his 
action, that the defendant could not interplead, "as it was a 
matter of interest to him to whom he paid the note," would 
probably not be followed now. 
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8. The applioant must not be guilty of any collu- Applicant 
sion with either party. SE££* 

Active collusion would obviously be fatal; butI^L either 
short of this, if the relations between the applicant 
and either claimant are such as to lead the Court to 
suspect that there is any understanding between 
them, it will, in the exercise of its discretion, refuse 
to interfere. Thus in Belcher v. Smith (9 Bing. 
p. 82 ; 2 M. & S. p. 184, S. C), the Court refused 
to interfere where the defendant was the uncle and 
father-in-law of the claimant, and had officiously 
interposed, by receiving the moneys out of which 
the claims arose, through his nephew. In Tucker v. 
Morris (1 Dowl. p. 639 ; 38 E. E. 583) it was held 
that after the defendant had so far identified himself 
with the interests of the claimant as to take an in- 
demnity from him, he must be content with that, and 
the Court would not interfere on his behalf. In 
Gladstone v. White (1 Hodges, p. 386), where the 
defendant seeking to interplead had refused to give 
up the goods on receiving an indemnity from the 
plaintiff, who thereupon brought an action in which 
he made both him and the claimant co-defendants, 
it was held that the defendant was entitled to relief 
under the Act. 

In Murietta v. The South African Company (62 L. 
J. Q,. B. 369), where the applicant for relief had 
entered into an agreement with the plaintiffs, binding 
himself to oppose the claimants' claims, it was held, 
on the claimants' objection, that this was fatal to the 



X6 INTERPLEADER. 

applicant's right to interplead. "The applicant," 
said Charles, J., " has bound himself by agreement 
to play the game of the Muriettas. That seems to 
me to amount to collusion." 

However, the case of Thompson v. Wright (L. E. 
13 Q. B. D. 632), shows that in determining whether 
the previous acceptance of an indemnity by the 
applicant should or should not be fatal to his appli- 
cation, on the ground that it amounts to collusion 
with the claimant who gave it, regard must be had 
to the quarter from which the objection of collu- 
sion comes ; and that if it comes from the claimant 
himself who has given the indemnity, and not from 
the other claimant, it will not necessarily be fatal. 
In that case auctioneers, on the instructions of 
Wright, were proceeding to sell goods, when Thomp- 
son gave the auctioneers notice that they were his. 
On receiving an indemnity from Wright, they never- 
theless proceeded to sell the goods, and then applied 
for leave to interplead as to the proceeds. Thompson 
raised no objection to the sale as being unauthorized, 
and was quite ready that the question between him 
and Wright should be determined by an interpleader 
issue as to the proceeds ; but to this Wright objected. 
The Court, nevertheless, allowed the auctioneers to 
interplead.* 

* It will he observed that it does not appear whether the indem- 
nity was to protect the auctioneers merely against the consequences 
of a wrongful sale, or, also, against the consequences of handing 
over the proceeds to the party giving the indemnity, if the 
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9. If the applicant be the stakeholder of a sum Depositary 
deposited with him to abide the event of an illegal abia^event 
race, he cannot interplead. This was decided in of iUegal t 

* race cannot 

Applegarth v. Colley (2 Dowl. N. S. p. 223). interplead. 

10. If the applicant may be liable to both claimants if appii- 
he cannot interplead. be^aWff 

Thus in Farr v. Ward (2 M. & W. p. 844 ; M. & j^K e 
H. p. 244), where the defendant had sent the plain- terpiead. 
tiff his blank acceptance in payment for certain 
cattle, which acceptance the plaintiff never received, 
but it came into the hands of the claimants as bond 
fide holders for value in the form of a bill properly 
drawn and endorsed, it was held by the Court of 
Exchequer that, as the defendant might be liable to 
both the plaintiff and the claimant, he could not 
interplead. (See, too, Randall v. Lithgow, L. E. 
12 Q. B. D. 525.) 

11. Yery analogous to this last rule is the rule Claimants 
that where in the proposed issue between the claim- mus t be 
ants either of them would not have the same position, ^^'same 
or could not assert the same rights, as he could assert "s^ts as 

I'tU.'u could. 

against the applicant, there interpleader will not be against 
allowed. 

former -were the fact, then the auctioneers were not in fact 
indemnified against anything in respect of which they applied for 
relief. If the latter, then no doubt the case would be an authority 
for the broad proposition that the objection to the application on 
the ground that the applicant has accepted an indemnity from one 
of the claimants can only come from the other claimant, and the 
latter may waite it if he likes. 

c. 2 
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Thus in Dalton v. The Midland Railway Company 
(12 0. B. p. 458), where the Company were sued by 
the owner of stock for unpaid dividends, which were 
claimed by a third party, who had bona fide become 
registered as the owner of the stock in the Company's 
books, both he and the Company being ignorant 
that he claimed through a forged transfer, it was 
held as one ground for refusing the Company relief 
under the Act, that in the issue between the third 
party and the plaintiff, the third party as against 
the plaintiff could not set up the question of estoppel, 
which, as against the Company, he claimed to be 
entitled to set up. So, too, in the case of Baker v. 
The Bank of Australasia (26 L. J. C. P. p. 93 ; 1 C. 
B. N. S. p. 515 ; 3 Jur. N. S. p. 187), where the 
defendant Bank had accepted a bill of exchange 
drawn payable to the order of S. A., and S. A. 
endorsed it to the plaintiff, and the husband of S. A. 
then gave the Bank notice not to pay the bill without 
his endorsement, the Court of Common Pleas refused 
to allow the Bank to interplead, on the ground that 
in an issue between the plaintiff and the husband, 
the plaintiff would not be entitled to set up as against 
the husband the question of estoppel which, as against 
the Bank, the acceptors, he was entitled to set up. 
" The question," said Cockburn, C. J., " whether the 
acceptor is not estopped from denying the payee's 
right to indorse could not be raised " (i.e., in an 
issue between the plaintiff and husband), and, said 
Crowder, J., " I apprehend the meaning of the In- 
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terpleader Act is to substitute parties in trying the 
very question in the case." It must not, however, 
be supposed from this that the mere fact that the 
applicant has entered into /any contract, or assumed 
a personal obligation towards either claimant, nor 
the fact that the remedy which the claimants would 
have open to them in a contest inter se would not be 
coextensive with the remedy they either of them 
claimed against the applicant, are such as to dis- 
entitle the applicant to relief. (As to these exploded 
doctrines, see post, at pp. 22 — 27.) 

12. A more doubtful rule would seem to be de- One of the 
ducible from the cases of Grant v. Fry (4 Dowl. p. must be 
135) and Collis v. Lee (1 Hodges, p. 204), if these t e ^ e ed 
cases are still good law ; vis., that the applicant property. 
cannot interplead unless one of the adverse claimants 
must be entitled to the subject-matter of litigation. 

In both these cases, the claimants claimed from 
the applicant the reward offered for the apprehension 
of a criminal; and it was held that, as neither 
claimant might really be entitled to the reward, the 
case was not within the Act. In Gay v. Pitman 
(1 Jur. p. 776; 5 Scott, p. 795), however, the 
validity of these decisions seems to have been 
doubted, and under exactly similar circumstances a 
rule nisi was granted. It is submitted that in such 
cases it is rather for the applicant to decide whether 
he is sufficiently protected against ulterior claims 
than for, the Court to decide it for him ; and that if 
he prefers to have the matter settled at once, as 
2 (2) 
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between the immediate claimants, and to run the 
risk of further claims afterwards arising, he is 
entitled to have the assistance of the Court in 
carrying out that course. 
Applicant 13. The applicant must not he remiss in asking 
to*emfeB. for relief; he is asking for a favour, and he must 
deserve it. Under the old practice, a defendant 
who had twice obtained time to plead, was allowed 
even then to interplead {Barnes v. Bank of England, 
Will. Woll. & H. p. 50 ; 7 Dowl. 319). It would 
not, however, be prudent for an applicant now to 
postpone his application until after he had twice 
obtained time for the delivery of his statement of 
defence. In Turner v. The Mayor, fyc. of Kendal 
(2 D. & L. p. 197), where the assignees of a bank- 
rupt sued the defendants for money due for work 
and labour done by the bankrupt for, and under a 
contract with, the defendants, and the bankrupt's 
son claimed the monies, saying that he had done the 
work, the Court refused to give the defendants any 
relief, on the ground that a person ought to know 
with whom he contracts, that it is his own fault if he 
does not, and that it is not for the Court to assist 
him in such a case. It should always be remem- 
bered, too, to quote the words of Tindal, C. J., in 
Belcher v. Smith (9 Bing. p. 82), "that the Act of 
Parliament is not compulsory, but authorizes the 
interposition of the Court, at its discretion, upon 
proper occasions, and that the duty of the Court is 
to see that the party applying for the exercise of 
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this discretion has not voluntarily put himself in 
the situation from which he calls upon the Court to 
extricate him." (Cf. Randall v. Lithgow, L. E. 12 
a. B. D. 525.) 

Now that the applicant can interplead, hefore he 
is sued, cases may arise in which it would he remiss 
on his part not to apply until after he is sued. 

14. Interpleader will not be granted if the Crown No inter- 
be a party to the proceedings. Srown a 

Thus in Candy v. Maugham (1 D. & L. p. 745; 13 ££*£ 
L. J. C. P. 17), where the Crown was in the posi- ceedings. 
tion of plaintiff, the defendant was not allowed to 
interplead. 

15. The Interpleader Act does not apply to the 
Colonies (per Parke, B., Colonial Bank v. Warden, 
5 Moore P. C. C. '340 ; 10 Jur. 745). 

By 11 & 12 Vict. c. 86, § 10, it was extended to the 
Stannaries. 

16. The applicant is entitled to interplead as to Applicant 
part of the subject-matter in dispute, if he admits Selaasto 
his liability as to that, even though he dispute it as P a ^ °* 

" " ST1DJ 6Cc* 

to the residue. matter 

Thus in Heading v. School Board for London though he 
(L. E. 16 Q. B. D. 686), where the applicant ad- S^ 3 for 
mitted his liability in respect of a sum of £861, he theresidue. 
was allowed to interplead, although he disputed his 
liability in respect of a further sum of £115. " I 
cannot understand," said "Wills, J., "why relief 
should not be granted as to £861, and the claim 
against the defendants satisfied as to that amount 
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because another £115 is said to be due from them : 
to so hold would be to inflict unnecessary in- 
justice." 
Judicature With regard to the right of a debtor or trustee to 
Act, 1873, interplead under s- 25, sub-s. 6, of the Judicature 
sub-s. 6. Aetj 18 73 ) a i r eady referred to (ante, p. 9), it need 
only be said that, though the application may be 
made under the sub-section, even though the appli- 
cant is already being sued by either the assignor or 
assignee, the proper course in such a case is to apply 
for relief in the action, and not under the sub- 
section. (Reading v. School Board for London, 
L. E. 16 Q. B. D. 686.) 

As to what constitutes an assignment within the 
meaning of the sub-section, see Brice v. Bannister, 
L. E. 3 Q. B. D. 569 ; Buck v. Bobson, L. E. 3 Q. 
B. D. 686 ; Young v. Kitchen, L. E. 3 Ex. D. 127 ; 
Walker v. Bradford Old Bank, L. E. 12 Q. B. D. 
511 ; Burlinson v. Sail, L. E. 12 Q. B. D. 347 ; In 
re Freshfield's Trust, L. E. 11 Ch. D. 198 ; and In 
re Milan Tramways Company, L. E. 25 Ch. D. 587. 
There were one or two rules adopted by the 
Common Law Courts in the early history of inter- 
pleader under the Act of 1831, which much impeded 
Bule in its beneficial operation. One of these was the rule 
^T/wm- which was adopted from the rule in Chancery suits 
ton as to f interpleader, as laid down by Lord Chancellor 

personal , ^ 

obligation. Cottenham in Crawshay v. Thornton (2 Myl. & Cr. 
p. 1), viz., "that where the party seeking to inter- 
plead had entered into any contract with, or lay 
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under any personal obligation towards, either 
claimant, he would not he allowed to do so." The 
plaintiff (in an interpleader suit) must not, accord- 
ing to Cottenham, L. C, he under any obligation to 
either of the defendants beyond those which arise 
from the title to the property in question. The 
result was that the operation of the Aot was much 
curtailed, as in most cases it is probable that the 
holder of the goods or money has entered into some 
obligation, or recognized or held out some right or 
title of one of the claimants. Thus in James v. 
PritoMrd (7 M. & W. p. 216 ; 8 Dowl. p. 890 ; 4 
Jur. p. 1188), the purchaser of a rick of hay, when 
sued for the price thereof by the seller, was not 
allowed to interplead, because it was said that a 
purchaser could not call upon his vendor to inter- 
plead with a third party. So, too, in Patorni v. 
Campbell (12 M. & W. p. 277 ; 1D.&L. p. 397; 
13 L. J. Ex. p. 89), where the defendant had 
written to the plaintiff promising to hold at his dis- 
posal the proceeds of a bill; and in Lindsey v. 
Barron (6 C. B. p. 291), where the defendant's 
testator had given a written undertaking that a box 
of plate should be part of the plaintiff's security for 
a loan, it was held that the defendant could not 
interplead. (See, too, Morton v. Earl of Devon, 4 
Ex. p. 497 ; 19 L. J. Ex. p. 52 ; 7 D. & L. p. 206, 
and Turner v. Mayor, 8fc. of Kendal, 13 M. & W. 
p. 171.) However, even before the Common Law 
Procedure Act of 1860, this rule was not acted upon 
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by the Courts with literal strictness. Thus in 
Johnson v. Shaw (4 M. & Gk p. 916 ; 12 L. J. C. P. 
p. 112), where the defendant was sued by the 
assignees in bankruptcy of one Eidgway for goods 
sold and delivered, and a third party claimed to 
receive the price on the ground that Eidgway was 
his factor, the Court allowed the defendant to inter- 
plead; and in Crellin v. Leland (6 Jur. p. 733), 
where the defendants, bankers, were sued by the 
plaintiff for the recovery of monies deposited with 
them by the plaintiff, and they sought to interplead 
on the ground that the monies were claimed by a 
third party, who alleged that he had become the 
husband of the plaintiff, since the deposit, it was 
held that they were entitled to do so. 
Abolished By the Common Law Procedure Act, 1860, § 12, 
A^t, i860. ' it was provided that interpleader might be granted 
" although the titles of the claimants to the money, 
goods or chattels in question, or to the proceeds or 
value thereof, have not a common origin, but are 
adverse to and independent of one another ; " and 
Pule 3 of Order LVII. is but a reproduction of this 
rule. 

It is certainly not easy to see how this provision 
exactly meets the question of disability arising from 
any special liability of the applicant to either claim- 
ant, but {per Blackburn, J., in Meynell-v. Angell, 32 
L. J. Q. B. p. 14), "the section enables the Court 
to give relief whenever it appears in the particular 
case the relief will be complete and just, even though 
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the claims had not a common origin and were ad- 
verse and independent, so that it might possibly be 
the case that the relief would not be complete and 
just," and (per Bramwell, L. J., in Attenborough v. 
St. Katharine's Bock Company, L. E. 3 C. P. D. 
p. 450), " Crawshay v. Thornton was decided before 
the passing of the Common Law Procedure Act, 
1860, § 12 ; and from my own knowledge, as one of 
the Common Law Commissioners, I can say that it 
was intended to do away with the effect of that de- 
cision." Accordingly, in Weynell v. Angell (32 L. J. Subee- 
Q,. B. p. 14), where the defendant was sued for money on the 
due and work done by the plaintiff, with whom he pomt 
contracted for the performance of the work, and a 
third party gave the defendant notice that the plain- 
tiff was but his agent in making the contract and 
doing the work, it was held that the defendant was 
entitled to interplead. Again, in Best v. Hayes (32 
L. J. Ex. p. 129 ; 1 H. & C. p. 718), where the de- 
fendant, an auctioneer, had received goods to sell 
for the plaintiff, and before he had paid over all the 
proceeds of the sale to him, received notice of a 
claim from the claimant not to pay over the residue, 
it was held that he might interplead. In Evans v. 
Wright (13 W. E. p. 468), where the defendant had 
treated the plaintiff as his tenant, and, as such, had 
both received rent from him, given him notice to 
quit, and had agreed with him as to the amount due 
from the defendant in respect of a valuation for 
tenant-right, and where this sum for tenant-right 
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valuation was claimed by the plaintiff's father, who 
was the original tenant of the premises from the 
defendant, it was held that the defendant might 
interplead. So in Tanner v. The European Bank 
(L. E. 1 Ex. p. 261), where the defendants had 
been entrusted by the plaintiff with a policy of 
marine insurance for the purpose of collecting 
monies due in respect of a loss, and while the policy 
was still in their hands, it was claimed by a third 
party, it was held by the Court of Exchequer that 
the defendants could interplead. Lastly, in Atten- 
borough v. St. Katharine's Dock Company (L. E. 3 
0. P. D. p. 450 ; 47 L. J. 0. P. 763 ; 38 L. T. 404 ; 
26 W. E. 583), where the defendants were sued for 
the detention of wine represented by dock warrants 
issued by the defendants, and endorsed for value to 
the plaintiff, and a claim was made to the goods by 
a third party, it was held by the Court of Appeal 
(overruling the decision of the Common Pleas 
Division), that the defendant company might inter- 
plead, the decisions in Meynell v. Angell, Best v. 
Hayes, and Tanner v. European Bank were approved 
of, and Crawshay v. Thornton pointed out to be 
obsolete. Brett, L. J., said, "I cannot think that 
in this case there was any estoppel, but I confess 
that in my view, although a defendant in the pos- 
session of goods may be technically estopped from 
denying the plaintiff's claim to them, yet if a bond 
fide claim is made to them by a third person, a judge 
ought to disregard the technical estoppel, and to 
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direct an issue under the Interpleader Acts to try the 
question as to the property between the plaintiff and 
the claimant." (Cf. Robinson v. Jenkins, L. R 24 
Q. B. D. 275.) 

Very analogous to the above exploded doctrine Rule as 
was the rule that where the rights claimed against extensive 
the defendant by the plaintiff and the third party remedy - 
are not coextensive, there the Court would not allow 
interpleader. This was the ratio decidendi of the 
decision of the Common Pleas Division in the case 
of Attenborough v. St. Katharine's Bock Company, Not reoog- 
but the Court of Appeal, in reversing that judgment, o?l. in 
refused to recognize any such rule. Lord Justice f"™~ h , a 
Bramwell said, " I will assume that the plaintiffs case - 
have substantial claims (for damages), and whatever 
orders may be ultimately made in these actions, care 
will be taken to preserve any claims for damages 
which the plaintiffs fancy they can enforce ; " and 
per Brett, L. J., " I cannot agree that in order to 
entitle a defendant to interplead, the remedy of the 
plaintiff against the claimant must be coextensive 
with the remedy against him ; " and again, " I do 
not think that the statutes apply merely where the 
opposing claims are coextensive : I think that they 
have a wider construction." The proper course in 
such eases is that mentioned by Bramwell, L. J., 
above, viz., to reserve any question of ulterior 
damage, or the like, till the main issue between the 
two claimants has been decided. 

This course seems indeed to have been indicated 
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as early as the case of Lucas v. London Dock Com- 
pany (4 B. & Ad. p. 378), where the claimant not 
appearing was barred, and the plaintiff was allowed 
to proceed, if he liked, for any special damage sus- 
tained by the detention of the wine, the subject- 
matter of litigation. (See, too, judgment of Bram- 
well, B., in Tanner v. European Bank, L. E. 1 Ex. 
p. 264). 
Foreigner It was formerly thought that an interpleader could 
out of the not be allowed if one of the claimants were a foreigner 
Jtofcanbe residing out of the jurisdiction of the Court (see to 
S,™ this effect Patorni v. Campbell, 12 M. & W. p. 277, 
plead. and Lindsey v. Barron, 6 C. B. p. 291), owing to the 
difficulty of dealing with such a person. However, on 
the objection being taken in Attenborough's case that 
the claimant was a foreigner, out of the jurisdiction, 
Bramwell, L. J., said, "It has been suggested that the 
defendants ought not to be allowed to interplead 
because the claimant Lopez is a foreigner residing 
out of the jurisdiction of the High Court. This is 
no ground for rejecting this application, although 
it may be a reason for making him give a security 
for costs, or having him altogether barred." 

Again, in the case of Belmonte v. Aynard (L. E. 
4 C. P. D. pp. 221, 352), where the claimants re- 
sided abroad, no question was raised at all as to 
the propriety of interpleader proceedings in such a 
case, the whole contest being as to whether security 
for costs should be given. 

In the more reoent case of Credits Gerun- 
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dense v. Van Weede (L. E. 12 Q, B. D. 171) 
where the olaimant was a Spaniard residing in Spain, 
the Court, after consideration, granted leave to the 
applicant to serve an interpleader summons out of 
the jurisdiction upon the claimant. (See on this 
case the remarks of L. J. Cotton, in In re Busfield, 
L. E. 32 Ch. D.atp. 132). 

It was greatly discussed in former times as to Equitable 
whether the Common Law Courts could allow inter- cognized at 
pleader when there was anything of an equitable La^even 
character in either of the adverse claims. At first it before 

Judicature 

was thought that they could not (see SturgessY. Claude, Acts, 1873 
1 Dowl. p. 505; Roach v. Wright, 8M.&W. p. 155). and W5 ' 
However, this rule was doubted in Putney v. Tring 
(5 M. & W. p. 425), and a series of cases before the 
Judicature Acts (Rusden v. Pope, L. E. 3 Ex. p. 269 ; 
Duncan v. Cashin, L. E. 10 C. P. p. 554 ; Engelbach 
v. Nixon, L. E. 10 C. P. p. 645 ; Bank of Ireland 
v. Perry, L. E. 7 Ex. p. 14) decided that in inter- 
pleader proceedings Courts of Common Law would 
entertain equitable rights. Now by the Judicature 
Act, 1873, § 24, law and equity are administered 
concurrently by the High Court. 



2. "When a sheriff or other officer of the 
court is entitled to interplead. 

The rules dealing with this question are Eule 1 (b) Order 
and Eules 2 and 3 of Order LYII. rules i (S), 

2, and 3. 
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Eule 1. Belief by way of interpleader may be 
granted — 

(b) Where the applicant is a sheriff or other 
officer charged with the execution of process by, or 
under the authority, of the High Court, and claim is 
made to any money, goods or chattels taken or in- 
tended to be taken in execution under any process, 
or to the proceeds or value of any such goods or 
chattels by any person other than the person against 
whom the process issued. 

Eule 2. The applicant must satisfy the Court or 
a Judge by affidavit or otherwise — 

(a) That the applicant claims no interest in the 
subject-matter in dispute other than for charges or 
costs; and, 

(b) That the applicant does not collude with any 
of the claimants ; and, 

(c) That the applicant, except where he is a sheriff \ 
or other officer charged with the execution of process, 
by or under the authority of the High Court, who 
has seized goods and who has withrawn from posses- 
sion in consequence of the execution creditor admitting 
the claim of the claimant under Eule 16 of this order,* 
is willing to pay or transfer the subject matter into 
Court, or to dispose of it as the Court or a Judge 
may direct. 

Eule 3. The applicant shall not be disentitled to 
relief by reason only that the titles of the claimants 

* See this rule set out, post, at p. 160. 
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have not a common origin, but axe adverse to, and 
independent of, one another. 

1. The sheriff can interplead before any action is Sheriff can 
brought against him. {Green v. Brown, 3 Dowl. before e& 

** QQT \ action 

P- 66 '-) brought 

2. It is necessary that the claim, when made to *f^ nat 

" money, goods, or chattels," should be made to The claim, 
" money, goods, or chattels " taken or intended to be ^™p to 
taken in execution. They therefore need not have been S? od ?> or 
actually taken in execution ; yet, on the other hand, must be' to 
there must exist an intention so to take them. goods%r 

Thus in Bay v. Can- (7 Ex. p. 883), Pollock, C. B., c ^\ 
said, " The Interpleader Act clearly empowers the intended to 

, . _ • , D6 t ELK 611, 

sheriff to apply to the Court if he goes with the in- in exeou- 
tention of levying under a fi. fa., and a claim is set 
up to the goods, and in many cases he may be well 
justified in coming to the Court before he perils 
himself by an actual seizure under circumstances 
which might perhaps subject him not only to an 
action for the value of the goods, but also for 
damages for taking them." So, too, in Bea v. Rossi 
(11 Ex. p. 13 ; 24 L. J. Ex. 280 ; 1 Jur. N. S. 384 ), 
where the sheriff had made several ineffectual at- 
tempts to levy on the goods, but had not succeeded 
in doing so, and took out an interpleader summons 
before seizure, it was held that he was entitled to do 
so; Parke, B., saying that in such cases probably 
the jurisdiction (of the Court to allow interpleader) 
would be very rarely exercised; and Martin, B., 
saying that cases might arise in which great injus- 
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tice would be done if a Judge would not interfere 

unless a sheriff had seized. 

However, if he has not seized, he must have an 

intention of seizing. Thus, in Solton v. Guntrip 

(6 Dowl. p. 130 ; 3 M. & W. p. 145 ; M. & H. 

p. 324), where the sheriff, upon a claim being made, 

withdrew without making any seizure, and then ■ 

applied to the Court for relief under the Act, his 

application was refused, the Court saying that " if 

the sheriff "withdraw upon a claim being set up, he 

does not come to the Court intending to take the 

goods, but exercises his own judgment." 

Sheriff 3. If the sheriff has seked the goods, then he 

possession must be in possession of either the goods, or their 

goods or proceeds, at the time of his application to the Court; 

their pro- an( j ft makes no difference whether or not, when he 

ceeds when . 

he applies, gave up the goods, or paid over their proceeds, he 

had notice of the adverse claims. 

Thus in Anderson v. Calloway (1 Dowl. p. 636; 
1C.&I. p. 182), where the sheriff had sold the 
■goods and paid over the proceeds to an execution 
creditor before he applied for relief, it was held that 
the Act did not apply to a case where the sheriff had 
paid over the money to one of the parties. 

So in Braine v. Sunt (2 Dowl. 391 ; 2 C. & M. 
418), where the sheriff had given up the greater part 
of the goods seized to the claimant, it was held that 
he could not interplead. " I think," said Bayley, B., 
" the sheriff does not act fairly if he gives up part 
of the goods ; in fact, he colludes with the party to 
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•whom he delivers them up." (See too, to the same 
effect, Kirk v. Almond, 2 L. J. Ex. N. S. 13.) In 
Scott v. Lewis (4 Dowl. 259 ; 2 C. M. & E. 289 ; 1 
Gale, 204), relief was refused the sheriff, where he 
had sold the goods and paid over the proceeds to 
the execution creditor, before he had any notice of 
any adverse claim. In Inland v. Bushett (5 Dowl. 
147 ; 2 H. & W. 118), where the sheriff had handeaV 
over the proceeds of the goods seized to the execu- 
tion creditor, he was not allowed to interplead, even 
although he offered to pay into Court an equivalent 
sum to the amount levied. Coleridge, J., said, " If 
the sheriff brings the amount in question into Court, 
and then the execution creditor is served with the 
interpleader rule, he would of course not appear, 
and then his claim would be barred ; but barred as 
to what ? Barred as to the money in Court, and 
not as to the money already in his hands." How- 
ever, in Anderson v. Callomuj (supra), the sheriff was 
allowed to interplead on bringing the amount of the 
levy into Court, and it is submitted that the Court 
would now-a-days follow this latter course, since 
although it is, as Coleridge, J., says, almost certain 
practically that the execution creditor would not 
appear, and so the money be paid over to the other 
claimant, yet non constat that the sheriff may not 
prefer to get rid of the whole matter, even on these 
terms. 

The only exception to this rule is the exception 
specially provided by Eule 2 (c), supra. That exeep- 

c. 3 
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tion was specially introduced in 1896 to meet the 
hardship to the sheriff that arose in Moore v. Hawkins 
(43 W. E. 235), where the sheriff having handed 
over the goods to the claimant on the execution 
creditor admitting the latter's title, was held to he 
disentitled to relief, and therefore subject to an 
action for damages at the suit of the claimant. 

If the claimant pay out the sheriff, the sum so 

paid is " the proceeds of goods taken in execution " 

within Rule 1 (b), and the sheriff can interplead in 

respect thereof. (Smith v. Critchfield, L. E. 14 Q. 

B. D. 873, C. A.) 

Goods 4. The goods need not necessarily be seized in 

notneces- possession of the judgment debtor to entitle the 

possession sheriff to interplead. 

ment dg " Nothing is said about the party being in posses- 
debtor, gion of the goods. Accordingly, in Allen v. Gibbon 
(2 Dowl. 292), and in Ford v. Bayntm (1 Dowl. 
357), in both of which cases the goods were seized 
while in the possession of the claimants themselves, 
interpleader was allowed. (See too, Barker v. Dynes, 
1 Dowl. p. 169.) 
There must 5. There must be an actual claim to the goods or 
actual their proceeds to entitle the sheriff to interplead, 
the gooa* Th us in Bentley v. Hook (2 Dowl. 339 ; 2 0. & M. 

their 4 ro- 426 ' 4 T F r - 229 )' where the onlv information in the 

ceeds. nature of a claim received by the sheriff was that a 

fiat in bankruptcy had issued against the judgment 

debtor, it was held that this was not equivalent to a 

claim by the assignees of the goods, and, as such, 
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entitling the sheriff to interplead. So too, in Tar- 
leton v. Ditmmelow (5 Bing. N. C. 110), the Court 
intimated that notice by the solicitor of a petitioning 
creditor that a fiat in bankruptcy had been issued 
against the judgment debtor was not such a claim to 
the goods as to warrant an application for inter- 
pleader. And in Holmes v. Mentze (4 Dowl. 300 ; 
5N.&M. 563 ; 4 A. & E. 127 ; 1 H. & W. 608), 
it was held that a claim by a person as partner of 
the judgment debtor was not a claim entitling the 
sheriff to interplead. (See too, per Lush, J., in 
W. N. 1875, 204.) 

6. The sheriff cannot interplead if the claim is an The claim 
obviously good one or an obviously bad one. be an 6b- 

Thus in Bishop v. Hinxmcm (2 Dowl. 166), where ™^ i T an 
the mortgagees of property were in possession of it ^^0^ 
at the time of the sheriff's seizure, and claimed the 
growing crops, it was held that the sheriff could not 
interplead, as the mortgagees, having taken posses- 
sion of the land, had prima facie taken possession of 
the crops. So too, In re the Sheriff of Oxfordshire 
(6 Dowl. 136), where the sheriff applied for relief, 
in a case where, if he had but looked at the date of 
the execution of the bill of sale under which the 
claimant claimed, he would have found that it was 
executed subsequently to the date of the levy, and 
therefore the claim was plainly untenable, his appli- 
cation was refused* 

* Allen v. Evans (3 L. J. Ex. N. S. 53), where the sheriff applied 
for relief, and it was granted, although the claimant claimed under 

3(2) 
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In Isaac v. Spilsbury (10 Bing. 3 ; 2 Dowl. 211), 
where a claim to the goods seized was made by the 
judgment debtor's wife, who alleged that they were 
■vested in trustees to her separate use, interpleader 
was refused on the ground that the claim must be of 
such a nature as may be followed by an action ; and 
that here the wife's claim, if any, was only such as 
could be recognised in a Court of Equity. How- 
ever, now the Court would not reject the applica- 
tion merely because the claim was made by a cestui 
que trust and not by a trustee. In Salmon v. James 
(1 Dowl. 369) the sheriff had levied on goods under 
a fi. fa., and then received notice from several 
parties that they had subsequently sued out writs 
against the defendant's goods. On his applying to 
the Court for relief, it was refused, on the ground 
that he was sufficiently justified in paying over the 
proceeds of the levy to the first execution creditor, 
the notices being in fact a mere struggle for priority 
of claims. (See too, to the same effect, Bay v. Wal- 
duck, 1 Dowl. 523.) 

In Smith v. Saunders (37 L. T. 359), where the 
execution debtor claimed to set off a judgment debt 
he had recovered against the execution creditor, it 
was held that this was not a claim entitling the 
sheriff to relief. 

It may be here mentioned, that with respect to 
claims by landlords, when the claim is for rent, it is 

an assignment executed after the delivery of the writ of fi. fa. to 
the sheriff, would not, it is submitted, be now followed. 
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the duty of the sheriff, on ascertaining that the rent 
is really due, to satisfy the claim : and if, instead of 
doing so, he applies to the Court for relief under the 
Act, his application will be refused. (Clarke v. 
Lord, 2 Dowl. 55 ; and Saythorn v. Bush, 2 Dowl. 
641 ; 2 C. & I. 689.) In Bateman v. Farnsworth 
(29 L. J. Ex. 365), where, the sheriff having seized 
stock and tenant-right on a farm, the landlord 
claimed (1) his ordinary rent accrued due ; (2) certain' 
penal or additional rent ; (3) the tenant-right con- 
sisting of manure thrown into the soil and seed sown 
but not yet sprung up, the sheriff's application was 
refused on the ground that there was no claim, not 
even in respect of the alleged "tenant-right," to 
chattels as the property of the claimant, or their 
proceeds. As to the course which the sheriff should 
pursue in such a case, Pollock, 0. B., said, " He 
must do as he does in the numerous cases not within 
the Interpleader Act : take good advice, and do the 
best he can." 

7. The sheriff may interplead, although the Inter- 
claimant claims only a lien and not the absolute allowed 
property in the goods seized. Thus in Ford v. *S^ t 
Baynton (1 Dowl. 357), where the claimant claimed °^ n claims 
a lien on a horse in his possession, seized by the 
sheriff, for the keep of it and another horse which 
had been removed, it was held that the sheriff 
might interplead. " In the commercial world," said 
Taunton, J., " a lien may be equal to the whole value 
of the goods." 
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And 8. The sheriff may interplead, although the 

claimant claimant is an infant. {Claridge v. Collins, 7 Dowl. 

an infant, ggg . 3 j^ 894 ) « Jf there is any difficulty," Said 

Williams, J., "it is one which arises between the 
litigant parties, but the sheriff at all events is en- 
titled to relief." 
Judgment 9. The sheriff may interplead, although the claim 
claiming e« made to the goods seized is made by the judgment 
may be °'' debtor himself claiming them, not in his own rights 
claimant, j,ut [ n gome on e else's right. 

This was so decided in Fenwick v. Laycock (1 

Gale & D. 532 ; 6 Jur. 641 ; 2 Q. B. 108), where the 

judgment debtor claimed the goods as executor of a 

deceased person in trust for whose legatees he held 

them ; for although the Act expressly refused relief 

in the case of claims made by the parties against 

whom the process has issued, yet the judgment 

debtor qua-executor and trustee is not the party, 

though he is the same person. The same would no 

doubt be held under Rule 1 (b). 

sheriff 10. The sheriff can interplead, although he has 

take an n °t applied for, or has refused, an indemnity from 

from'either either of the claimants; but if he has accepted an 

R^*y. but indemnity, he cannot afterwards interplead. 

he cannot Thus in Levy v. Cliampneys (2 Dowl. 354) the 

merpea . gnei .-g was a u owe( j ^o interplead although he had 

refused an indemnity from the execution creditor. 

(See too, Crossley v. Ebers, 1 H. & W. 216.) 

In Harrison v. Forster (4 Dowl. 558), not only 
was the sheriff allowed to interplead, although he 
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had refused the claimant's indemnity, but he was 
not even restrained from selling the goods seized. 
Per Cur. The sheriff has a right to sell, if he 
thinks proper : if he chooses to accept the indemnity 
of the plaintiff, instead of any other person, we 
cannot interfere to restrain him. 

In Ostler v. Brown (4 Dowl. 605 ; 1H.&W. 653), 
where the undersherifE was alleged to be execution 
creditor, the sheriff's application was refused on the 
ground that if the sheriff accepted an indemnity, the 
Court would not relieve him, and that the relations 
between the sheriff and the undersherifE were such 
that the former was entitled to call on the latter to 
indemnify him for anything done wrong by the 
latter or his officers. 

11. The sheriff must have no interest himself in Sheriff 
the matter, and he must not collude with either collude 
claimant. These two conditions of course are ^rtyf he* 
essential to all proceedings in interpleader; but^ s *^°* 
questions have arisen as to how far the sheriff could interest in 
be said to be interested in the matter, from the 
position of the undersherifE. Thus in the above- 
mentioned case of Ostler v. Brown the sheriff was 
refused relief, where it turned out that the under- 
sherifE was the son and partner of the execution 
creditor, an attorney ; and previously, in the case of 
Duddin v. Long (3 Dowl. 137 ; 1 Sc. 281 ; 1 B. N. 0. 
299), where the solicitor for the claimants, assignees 
of the estate of the judgment debtor, was the partner 
of the undersherifE, the Court had refused to grant 
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any relief on the ground that there was an intermix- 
ing of interest between the sheriff and the assignees. 

In Cox v. Balne (2 D. & L. 718 ; 9 Jur. 182 ; 14 
L. J. Q. B. 95), where the undersheriff, who was 
the attorney of certain creditors of the judgment 
debtor, informed them that the writ of ft. fa. had 
been placed in his hands, whereby the issue of the 
flat of bankruptcy was accelerated and the execution 
frustrated, the sheriff was refused relief. " The 
undersheriff," said Williams, J., "had no right to 
make a communication of which the effect might be 
to hasten more or less the issuing of the flat, and he 
ought to have refrained from giving assistance to 
either party. Where the execution is pending the 
undersheriff's mouth ought to be closed." 

However, the mere fact that the undersheriff is 
solicitor for the claimant will not disentitle him to 
relief. Thus in Holt v. Frost (3 H. & N. 821 ; 28 
L. J. Ex. 55), where the undersheriff was the 
claimant's solicitor, and as such caused notices of 
his claim to be prepared and served on himself, he 
was, nevertheless, allowed to interplead, the Court 
thinking they should grant relief in such eases, 
unless the execution creditor had been prejudiced by 
the conduct of the undersheriff ; and with respect to 
the eases above referred to, Pollock, C. B., said : 
" There are some old cases in which greater strictness 
prevailed, where the sheriff's application was defeated 
under circumstances in which we should not refuse 
to assist him at the present day." 
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12. The sheriff must not be guilty of delay; he Sherifi 
must be prompt in making his application. ^ompt e in 

Thus in Cook v. Allen (2 Dowl. 11 ; 1 C. & M. ^£f. his 
542), where the sheriff seized the goods on the 10th tion. 
of December, received notice of the adverse claim 
on the 15th of December, and did not apply to the 
Court till January 31st, his application was refused 
on the ground that he came too late, although there 
were, in fact, special reasons which partially accounted 
for his delay. 

So too, in Bevereiix v. John (1 Dowl. 548), where 
the seizure took place in March and the application 
for relief in June, it was held that the application 
was too late. 

In Ridgicay v. Fisher (3 Dowl. 567), where the 
sheriff received notice of claims to goods seized by 
him on the 23rd and 26th of January respectively, 
and he did not apply to the Court for relief till the 
Easter Term, after an action had been commenced 
against him by one claimant and he had been 
ruled to return the writ by the execution creditor, 
it was held that his application was too late, 
and that he ought to have come in the Hilary 
Term. 

In Lashman v. Claringbold (2 H. & "W. 87) notice 
of a claim was given to the sheriff two months after 
the writ of fieri facias had been delivered to him ; 
and it was held that as the difficulty he was placed 
in arose entirely from his own delay, in not making 
a levy at all when he might have done so, or by 
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making the levy and keeping the money in his own 
hands, he was not entitled to any relief. 

In Beale v. Overton (5 Dowl. 599 : 2 M. & W. 
534: 1 Jur. 544), where the sheriff received notice 
of a claim on November 28th (three days after the 
seizure), and did not apply to the Court till the 
following Easter Term, it was held that he was too 
late, and that he ought to have applied within such 
time in the following term as to have enabled the 
parties to have shown cause in the term ; and {per 
Alderson, B.) the sheriff will not he safe in such a 
case unless he applies within the first four days of 
the term. 

In Mutton v. Young (4 0. B. 371 : 11 Jur. 414 : 
16 L. J. C. P. 309) the sheriff seized {inter alia) 
certain bills of exchange and a promissory note on 
January 16th, which, not being due, he retained. 
He received notice on February 18th from the 
assignees of the judgment debtor that they claimed 
the bills and note, and after negotiating with the 
assignees about the matter he applied for relief on 
April 29th. It was held that his laches disentitled 
him to relief, and {per Wilde, C. J.) " a sheriff who 
delays his application, at the request and for the 
interest of one of the parties, places himself out of 
the protection of the Act." (See too, Shipper v. 
Lane,, 2 Dowl. 784.) 

It may here be mentioned that though the sheriff 
is probably not disentitled from obtaining relief by 
reason of his having been ruled to return the writ 
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by the execution creditor, (the words of § 6 of the 
Act of 1831 were " before or after return of suoh 
process,") yet in a case where the execution creditor 
had obtained an attachment against the sheriff for 
not returning the writ, the sheriff was only allowed 
to interplead on condition of his paying the costs of 
the attachment. {Alemore v. Adeane, 3 Dowl. 498.) 

13. The sheriff, however, will be entitled to relief, ** |™% 
if he can satisfactorily explain his delay, or show he must' 

• i • i i>ii • i«j explain it 

special circumstances which nave occasioned it. safisfac- 

Thus in Dixon v. Ensell (2 Dowl. 621), where torily - 
several months had elapsed since the claim was made 
before the sheriff's application, but negotiations had 
been going on between the parties with a view to an 
arrangement, it was held that, under these special 
circumstances, the sheriff was not too late in his 
application. 

In Barker v. Phipson (3 Dowl. 590), where 
the writ had issued on the 23rd of December, and 
the sheriff did nothing but merely take possession, 
till he received notice of the claim of the assignees 
in bankruptcy of the judgment debtor on April 7th 
in the following year, but he had, four days after he 
took possession of the goods, received notice of an 
intended fiat in bankruptcy, and also notice of acts 
of bankruptcy, which would have rendered it unsafe 
for him to sell, it was held that, under these circum- 
stances, the sheriff's application was not too late. 

In Toulmin v. Edwards (Will. Woll. & Dav. 579), 
where the sheriff, who ought to have applied within 
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the first four days of Michaelmas Term, did not 
apply till the seventh day of the Term, but gave as 
hi's reason for this that three days before the term 
began another claim had been made, and he delayed 
his application in order to make inquiries in respect 
of it, it was held that his application was not too 



Sheriff 
must not 
have exer- 
cised his 
own dis- 
cretion in 
the matter. 



However, terms are now abolished, and applica- 
tions can be made at chambers, more or less con- 
tinuously throughout the year, so that the cases 
dealing with the period of term during which appli- 
cation should be made are only now authorities by 
way of analogy. 

It may here be mentioned that it has been decided 
that, if the sheriff relies on any special circum- 
stances, as excusing his delay, or for any other 
purpose, he must make a special affidavit of the 
facts on which he relies ; and if he does not, a sup- 
plemental affidavit will not be allowed. {Cook v. 
Allen, 2 Dowl. 11.) 

14. The sheriff's application will be refused, if he 
has already exercised his own discretion in the 
matter. 

Thus in Crump v. Day (4 C. B. 760), where the 
sheriff after proceeding to the premises of the judg- 
ment debtor to levy under fi. fa. withdrew when he 
found the property protected by an order of a com- 
mission of bankruptcy, and subsequently sought to 
seize the goods, and upon a claim then being made 
to them by a purchaser of them from the official 
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assignee he applied to interplead, the Court held 
that by originally withdrawing he had exercised hia 
own discretion, and could not afterwards apply to it 
for relief. (Of. too, Braine v. Sunt, 2 Dowl. 391 ; 
Solton v. Guntrip, 6 Dowl. 130.) 

It remains to mention that, as in ordinary inter- Equitable 
pleader the fact of the claim being of an equitable claims ' 
nature is now no bar to the relief being given 
(see ante, p. 29), though in early cases it was 
thought to be a bar. {Roach v. Wright, 3 M. & W. 
155.) 

With respect to the course adopted, where either Claims 
the execution creditor or the claimant claim any damages 
rights against the sheriff in addition to the mere f "„**&! 
right to the goods seized, e.g. for damages for 
trespass, &c, see post, pp. 113 — 115, and the cases 
there cited. 

It should be mentioned that the sheriff may, still, Enlarge- 
as before the Interpleader Acts, apply to the Court time for 
to enlarge the time for making his return, and there m ^ e j^ 
are cases in which, where he is unable to comply ret™ 1 - 
with the conditions entitling him to claim relief by 
way of interpleader, or where the case is obviously 
not one for interpleader, his proper course is to 
apply for enlargement of the time to return the 
writ. (See per Vaughan, J., in Bent ley v. Sook, 2 
Dowl. 339 ; per Parke, B., in Roach v. Wright, 8 
M. & W. 157 ; and per Wilde, C. J., in Mutton v. 
Young, 4 C. B. 37 ; Holmes v. Mentze, 4 A. & E. 
131.) 
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There are cases, too, in which the Court, although 
refusing the sheriff's application for interpleader, 
have yet, in lieu thereof, enlarged the time for him 
to return the writ. (See Holmes v. Mentze, 4 Dowl. 
300 ; Cox v. Balme, 2D.&L. 718 ; Isaac v. Spils- 
bury, 10 Bing. p. 3.) 
Sheriff Lastly, it should be remembered, that a sheriff is 

H6V6r 

bound to never bound to interplead. Thus in Scarlett v. 
interplead. Smaon (L _ R 12 Q. B . D> 213j _ A-)> where the 

sheriff, finding the goods covered by a bill of sale, 
withdrew, it was held that he was fully entitled to 
do so, and that sect. 13 of the Common Law Pro- 
cedure Act (re-enacted by sect. 12 of Order LVTI.) 
did not compel him to interplead, so that the execu- 
tion creditor might have the benefit of the chance of 
an order for sale being made, under which he might 
get any surplus proceeds, after satisfaction of the 
bill of sale holder's debt. 
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CHAPTER II. 

THE PRACTICE IN INTERPLEADER. 

Haying considered what must be the position of 
a person, whether ordinary stakeholder or sheriff, 
to entitle him to seek relief by way of Interpleader, 
it remains to treat of the proper way to go to work 
in pursuit of that relief. 

The practice, whether the proceedings are com- 
menced by an ordinary stakeholder or a sheriff, is 
substantially the same ; the only differences arising 
from the different positions of the parties and their 
different relations to the subject-matter. It will be 
most convenient, therefore, while treating of the two ' 
cases separately, yet to include all that is common 
to both, when considering the practice when the 
proceedings are instituted by a stakeholder, and 
then, shortly, and so far as necessary, without travel- 
ling over the same ground, to deal with what is dis- 
tinctive in the proceedings when instituted by a 
sheriff. 
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1. Of the Practice when the Proceedings are 
Instituted by a Stakeholder. 

The provisions as to the practice in this case are 
as follows : — 

Order LVIL, Eule 4. 
Time for Where the applicant is a defendant, application 
app oa- j or re n e £ ma y k e ma( j e a t anv time after service of 

the writ of summons. 
Mode of 5. The applicant may take out a summons calling 
tion. Ca " 0I1 the claimants to appear and state the nature and 
particulars of their claims, and either to maintain 
or relinquish them. 
Power to 6. If the application is made by a defendant in 
ceediiigs" an action, the Court or a judge may stay all further 

proceedings in the action. 
Procedure 7. If the claimants appear in pursuance of the 
anceof summons, the Court or a judge may order either 
that any claimant be made a defendant in any action 
already commenced in respect of the subject-matter 
in dispute, in lieu of or in addition to the applicant, 
or that an issue between the claimants be stated 
and tried, and in the latter case may direct which 
of the claimants is to be plaintiff and which de- 
fendant. 
Summary 8. The Court or a judge may, with the consent 
of both claimants, or on the request of any claimant, 
if, having regard to the value of the subject-matter 
in dispute, it seems desirable so to do, dispose of 
the merits of their claims, and decide the same, in 



claimants. 
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a summary manner, and on such terms as may be 
just. 

9. Where the question is a question of law, and Courses 
the facts are not in dispute, the Court or a judge dEpute ° n 
may either decide the question without directing the ofiaw 18 
trial of an issue, or order that a special case he 

stated for the opinion of the Court. If a special case 
is stated, Order XXXTV". shall, as far as applicable, 
apply thereto. 

10. If a claimant having been duly served with a When 

ii' i ■ i n • i • claimant 

summons calling on nun to appear and maintain, or ma y be 
relinquish, his claim, does not appear in pursuance baxred - 
of the summons, or, having appeared, neglects or 
refuses to comply with any order made after his 
appearance, the Court or a judge may make an order 
declaring him, and all persons claiming under him, 
for ever barred against the applicant, and persons 
claiming under him, but the order shall not affect 
the rights of the claimants as between themselves. 

11. Except where otherwise provided by statute, When 
the judgment in any action, or on any issue, ordered i^nnai? n 
to be tried or stated in an interpleading proceeding, 

and the decision of the Court or a judge in a sum- 
mary way, under Rule 8 of this Order, shall be final 
and conclusive against the claimants, and all persons 
claiming under them, unless by special leave of the 
Court or judge as the case may be, or of the Court 
of Appeal. 

13. Orders XXXI. and XXXYI. shall, with the Discovery 
necessary modifications, apply to an interpleader f trial. 

c. 4 
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issue ; and the Court or judge who tries the issue 
may finally dispose of the whole matter of the inter- 
pleader proceedings, including all costs not otherwise 
provided for. 
One order 14. Where in any interpleader proceeding it is 

in several , . , . , n . t 

matters, necessary or expedient to make one order m several 
causes or matters pending in several divisions, or 
before different judges of the same division, such 
order may he made by the Court or judge before 
whom the interpleader proceeding may be taken, and 
shall be entitled in all such causes or matters ; and any 
such order (subject to the right of appeal) shall be 
binding on the parties in all such causes or matters. 

Costs, &c. 15. The Court or a judge may, in and for the 

purposes of any interpleader proceedings, make all 

such orders as to costs, and all other matters, as may 

be just and reasonable. 

?• f",?«n The Common Law Procedure Act, 1860 (23 & 24 
Act, I860. ' v 

Vict. c. 126) : 

Summary § 17. The judgment in any suoh action or issue as 
final. may be directed by the Court or judge in any inter- 
pleader proceedings, and the decision of the Court or 
judge in a summary manner, shall be final and con- 
clusive against the parties, and all persons claiming 
by, from, or under them. 

Time for The time, then, for the applicant to make his 

tion. application is after he has received notice of the 

adverse claims, and either before or after an action 

has been commenced against him by one or both 
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of the claimants. He need not, as "was necessary 
before the Rules of 1883, wait until he is being sued 
by one or both of the claimants. 

Under Order I., r. 2, of the Rules of the Supreme 
Court, 1875, the period during which it was per- 
missible for a defendant to make the application was 
the interval between his being served with the writ 
of summons and before the delivery of his statement 
of defence. No such limit of time is imposed by the 
present rules, it being open to a defendant by the 
express words of Rule 4 to apply " at any time after 
service of the writ of summons." Still, the applica- 
tion ought to be made at the earliest possible moment, 
for promptitude is always required from those who 
seek relief by way of interpleader ; and if the appli- 
cant before applying had allowed an action to proceed 
very far against him, even if this would not lead to 
his application being refused, it would probably lead 
to the application only being granted on the terms of 
his paying all the costs thrown away by his delay in 
making it. 

The form of the application is by a summons at Mode of 

applica- 

Chambers before the Master. turn. 

The application by motion to the Court, which 
had indeed already fallen into desuetude, is ap- 
parently no longer allowable under the Rules of 
Order LYII. 

By virtue of Order LIV., r. 12, a Master now has Jimsdic- 
all the jurisdiction in interpleader which a Judge at Master: 
Chambers possesses. 

4(2) 



52 INTERPLEADER. 

and of If the application be made in a District Registry, 

Registrar, the District Registrar has the same jurisdiction in 
the matter as the Master. (Order XXXV., r. 5 (f)). 
If the applicant is not being sued by either 
claimant, the summons may be entitled " In the 
matter of an application by A. B., for leave to inter- 
plead." 

If an action has been already brought against him, 
the application should be made in, and entitled in, 
that action. (See Reading v. London School Board, 
L. R. 16 a. B. D. 686.) 

If more than one action is being brought against 
him, the applicant should make one application, en- 
titled in all the actions, before the tribunal competent 
to deal with the matter had there only been one 
action ; and such tribunal may make an order 
dealing with the matter in all the actions. (Order 
LVIL, r. 14.) 
Nature of The summons will call upon the plaintiff and 

summons. . . 

claimant, or the claimants, as the case may be, to 
attend before the Master at the time when the 
summons is returnable, on the hearing of an appli- 
cation, on the part of the applicant that they should 
appear and state their claims, &c, and that in the 
meantime all further proceedings should be stayed 
(or no further proceedings taken). (See form of 
summons, post, in Appendix C, form 1, p. 170.) 

Though no particular form of summons is re- 
quired, and in Frost v. Heywood (2 Dowl. N. S. 
801 ; 21 L. J. Ex. 242) a rule calling on the parties 
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to appear before the Court, in order that it might 
exeroise its jurisdiction on the adjustment of the 
several claims, was held sufficient in its terms ; yet 
it is best to adopt the form now in general use, as 
far as is possible. 

The summons must be duly served on the plaintiff Service 
and claimant, or claimants if more than one. As 
to what constitutes sufficient and insufficient servioe 
of a rule or summons on a party called upon to 
appear, see Lambert v. Townsend (1 L. J. Ex. N. S. 
113), and Phillips v. Spry (1 L. J. Ex. N. S. 115). 

If one of the claimants be a foreigner residing out Service on 
of the jurisdiction of the Court, leave may be granted residing 
to serve a copy of the summons upon such foreigner Jurisdic- 6 
abroad ; and if, upon such service, the foreigner do tion - 
not appear, he will be barred from afterwards pro- 
secuting a claim against the applicant in respect of 
the subject-matter of the application. [The Credits 
Gerundeuse, Limited v. Van Weede, L. R. 12 Q. B. D. 
171.) The service, in such a case, should only be 
effected in such manner as is prescribed by the law 
of the domicile of the claimant. ( Van der Kan v. 
Ashworth and Company, W. N. 1884, p. 58.) 

However, in In re Busfield (L. E. 32 Ch. D. 123), 
Cotton, L. J., dealing with the case of The Credits 
Gerundeuse v. Van Weede, says : " The decision may 
perhaps be supported, on the ground that the object 
of service was not to give jurisdiction over the party 
served, but only to give him notice of a proceeding 
affecting his rights, that he might, if he pleased, 
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come in and defend them, and it is on this that 
Baron Pollock rests his judgment." 

No order will he made against a party not served, 
or insufficiently served ; and before an order ■will he 
made against a party not appearing, it must he 
shown, by an affidavit of service, that he has been 
duly served. (See form of affidavit of service, post, 
in Appendix C, form 4, p. 172.) 

It was held formerly that if any claimant gives 
notice of his claim subsequently to the obtaining of 
the rule nisi, he can be made a party to the rule, 
and the rule can be enlarged if necessary. ( Walker 
v. Kerr, 12 L. J. Ex. N. S. 204 ; 7 Jur. 156 ; Kirk 
v. Clark, 4 Dowl. 363.) In the case of proceedings 
instituted by summons, on a claim being made pend- 
ing the return of the summons, the summons would 
probably be adjourned to enable the new claimant to 
appear and state his claim, unless there was time to 
enable him to appear without an adjournment. 

The summons must be supported by an affidavit 

of the applicant himself (if possible), satisfying 

Rule 2. (See form of affidavit, post, Appendix C, 

form 2, p. 171.) 

Proceed- On the return of the summons both the claimants 

^r^ons. ma y appear : neither of them may appear : one of 

them may, and the other may not, appear 

"When If neither of them appeared, it is submitted that 

claimant any action against the applicant would be stayed, he 

tiffi appear, obeying the order of the Court as to the disposal of 

the money or goods in his possession, after deduct- 
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ing Lis own expenses therefrom. (Cf. Eveleigh v. 
Salisbury, 3 Bing. N. C. 298; 5 Dowl. 369; a 
sheriff's case.) 

If a plaintiff claimant do not appear, it is sub- "When 
mitted that the action against the applicant would be Soranot 
stayed : the applicant would be ordered to give up a PP ear - 
the goods or money to the other claimant ; all this 
being without prejudice to any rights the plaintiff 
claimant might afterwards assert against the other 
claimant. (Cf. Boble v. Cummins, 7 Ad. & Ell. p. 
580; and. post, p. 103.) 

If a claimant do not appear, he will be barred Where 

,.,.,. , , ■. , . claimant 

from ever prosecutmg ins claim against the appli- does not 
cant, saving nevertheless his right or claim against ap P ear - i 
the other claimant ; and as between the claimant 
appearing and the applicant, the Court will make 
such order as may be just and reasonable. The 
course adopted would no doubt, as a rule, be for the 
property to be given up to the claimant appearing. 
(See post, p. 94, as to applicant's costs, when the 
other parties do not appear.) 

If, however, both parties appear, then they must where 
be prepared to support their claims by affidavit,* appear. 
shortly stating the grounds of their respective claims. 
(See form of a claimant's affidavit, post, in Appendix 

* Perhaps it is not essential that the plaintiff should appear 
■with an affidavit: an execution creditor need not (Angus v. 
Wootton, 3 M. & W. 310), but in his case res ipsa loquitur. But 
the plaintiff had best he provided with evidence of his case. The 
claimant must (Powell v. Ueh, 3 Ad. & Ell. 315 ; 1 H. & W. 381). 
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Summary 
decision, 
when ap- 
plicable. 



0., form 3, p. 171 : a plaintiff's would be very similar.) 
The affidavit of the applicant, and also of the other 
parties, should be entitled in the action, if any. 
(Pariente v. Pennell, 7 Sc. N. R. 834 ; Levi v. 
Coyle, 2 Dowl. N. S. 932.) These affidavits had 
better be sworn by the parties themselves : but this 
is not absolutely necessary if it is impracticable. 
Thus, in Webster v. Delafield (7 C. B. 187 ; 18 L. J. 
C. P. 187; 6 D. & L. 597; 13 Jur. 635), it was 
held by the Court of Common Pleas that an affidavit 
by the solicitors to the claimant who resided abroad, 
alleging that from documents in their possession 
they believed the claimant was entitled to the pro- 
perty, was a sufficient affidavit to entitle the claimant 
to have the matter settled by an issue. 

Upon the hearing of the summons, there are 
several courses open. 

1. The matter may be disposed of summarily. 

This course may be adopted : (a) in all cases, if 
both the claimants assent to its being adopted; 
(/3) the cases where one claimant desires it, if, having 
regard to the value of the subject-matter, it seems a 
desirable course (Rule 8) ; (y) in all cases where the 
question involved is one of law, and the facts are not 
in dispute (Rule 9). 

A course of practice at Chambers has established 
that £50 is " the value of the subject-matter " under 
which a summary decision, at the request of one 
claimant, may be given. (Victor v. Cropper, 3 
Times Law Reports, p. 110, C. A.) 
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Notwithstanding the terms of Eule 11, a summary Appeal 
decision of the Master may (unless, of course, whe^aT' 
the claimants consent to its being final) be a p- lowable - 
pealed from to the Judge at Chambers, even 
without special leave from the Master; for it is 
only the decision of the Court or a Judge that is 
made final, except by special leave, by Eule 11 ; 
and although Order LIT., r. 12, confers upon the 
Master the jurisdiction of a Judge, in the matter 
of interpleader, yet that same order, in its 21st rule, 
provides that any person affected by any order or 
decision of a Master may appeal therefrom to a 
Judge at Chambers. ( Webb v. Shaw, L. E. 16 Q. B. D. 
658 ; Bryant v. Reading, L. E. 17 Q. B. D. 128 ; 
overruling Wester man v. Bees, "W. N. 1883, p. 228 ; 
Clench v. Bcoley, 56 L. T. N. S., p. 122.) 

The determination to decide summarily is itself 
part of the summary decision, and is exactly in the 
same situation, so far as the right of appeal goes, 
as the summary decision itself. {Bryant v. Beading, 
ubi supra.) 

Again, notwithstanding the terms of Eule 11, no 
appeal, even by special leave, lay from the decision 
of the Divisional Court to the Court of Appeal; 
for § 17 of the Common Law Procedure Act, 1860, 
being still in force, the combined effect of it and 
of § 20* of the Appellate Jurisdiction Act, 1876 

* § 20 : " Where by Act of Parliament it is provided that the 
decision of any Court or Judge, the jurisdiction of which Court or 
Judge is transferred to the High Court of Justice, is to be final, 
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(39 & 40 Vict. c. 59), is to forbid any such appeal. 
(Waterhouse v. Gilbert, L. E. 15 Q. B. D. 569— 
0. A.; Bryant v. Beading, L. E. 17 Q. B. D. 128 
— 0. A.) 

§ 17 of the Common Law Procedure Act also 
had the effect of preventing an appeal from a 
summary decision of the Judge at Chamhers to the 
Divisional Court, whether such decision was with 
the consent of both, or only at the request of one of 
the claimants, and even though the Judge at 
Chamhers give special leave to appeal. {Lyon v. 
Morris, L. E. 19 Q. B. D. 139— C. A; In re Tarn, 
(1893) 2 Ch. D. p. 280.) 

But a decision by a Judge at Chamhers, on his own 
initiative, when only a point of law is involved, is 
not within Eule 11 of Order LVII., nor (it should 
seem) a summary decision within § 17 of the Common 
Law Procedure Act, 1860. Still, no appeal would, 
it is submitted, lie therefrom, for no right of appeal, 
in such a case, is conferred by the Common Law 
Procedure Act, 1860 ; and " from the decision of a 
Judge acting at Chambers under a statute, there 
would be no right of appeal, unless it was given by 
the statute." (Per Pry, L. J., in Lyon v. Morris, 
ubi supra.) 

The order on a summary decision, if made by 
consent, should state the consent on its face ; other- 

an appeal shall not lie in any such case from the decision of the 
High Court of Justice or of any Judge thereof to Her Majesty's 
Court of Appeal." 
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wise, it was held in Harrison v. Wright (13 M. & "W. 
816), that it would be bad as an order, though it 
might be supported as an award between the parties. 
(See form of order deciding summarily, post, in 
Appendix C, form 9, p. 176.) 

Of course, if the summons were referred by the 
Master to the Judge, or by the Judge to the Court, 
the Judge, or Court, as the case might be, would 
have the same power of deciding summarily as the 
Master had. 

2. The proceedings may he transferred to the County Transfer 
Court, pursuant to § 17 of the Supreme Court of court™ 7 
Judicature Act, 1884 (47 & 48 Vict. c. 61). 

That section provides as follows : — 

" If it shall appear to the Court or a judge that 
any proceeding now pending, or hereafter com- 
menced in the High Court of Justice by way of 
interpleader, in which the amount or value of the 
matter in dispute does not exceed the sum of £500 
(being the limit of the equitable jurisdiction given 
to County Courts by the County Courts Act, 1865), 
may be more conveniently tried and determined in 
a County Court, the Court or judge may, at any 
time, order the transfer thereof to any County Court 
in which an action or proceeding might have been 
brought by any one or more of the parties to such 
interpleader against the others or other of them, if 
there had been a trust to be executed concerning 
the matter in question ; and every such order shall 
have the same effect as if it had been for the transfer 
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of a suit or proceeding raider § 8 of the County 
Courts Act, 1867: and the County Court shall 
have jurisdiction and authority to proceed therein, 
as may be prescribed by any County Court rules for 
the time being in force." 
To which The particular County Court, or County Courts, 
Court to which there is power to transfer the proceedings 
transfer- m j ei , ^ sec ti n would seem to be any Court 
within the district of which the claimants, or either 
of them, reside or carry on business, for § 10, 
sub-s. 6, of the County Courts (Equitable Juris- 
diction) Act, 1865 (28 & 29 Tick c. 99), provides 
that : " Proceedings in any suit or other matter 
under this Act, which are not otherwise provided 
for, shall be taken or instituted in the County Court 
within the district of which the defendants, or any 
one of them, reside, or resides, or carry on, or carries 
on, business." 

Practice on With respect to the practice upon such transfer to 
transfer ~ 

the County Court, the rules of Order XXXIII. of 

the County Court Rules of 1889 provide as follows : — 
Rule 9. Where a proceeding by way of inter- 
pleader has been transferred to a County Court under 
the powers given by § 17 of the Supreme Court of 
Judicature Act, 1884, the claimant shall lodge with 
the Registrar the order transferring the proceeding, 
or a duplicate or copy thereof, under the seal of the 
High Court of Justice, together with office copies of 
all affidavits used on the application, to the High 
Court of Justice, and a copy of the issue, if any, 
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directed to be delivered between the parties, by any 
order of the said High Court, and also a statement 
in writing setting forth the names and addresses of 
the several parties to such proceeding, and their 
solicitors, if any, and, concisely, the nature of the 
proceeding transferred, together with a request to 
enter the same for hearing. The Registrar shall 
thereupon enter the proceedings for hearing, and 
give notice of the day, time, and place for the hear- 
ing of the proceedings to the London agent of the 
under-sheriff, and to the execution creditor, and to 
the claimant, ten clear days before such day, unless 
any shorter notice be directed in the order transferring 
the proceeding. 

Rule 9a (a). The claimant in any such proceed- Claimant 
ing shall, five clear days at least before the day two°copies 
fixed for the hearing of the proceeding, lodge with ta P 2™" 
the Registrar two copies of the particulars of any grounds of 
goods or chattels alleged to be the property of the 
claimant, and of the grounds of his claim ; and the 
Registrar shall forthwith send by post to the execu- 
tion creditor or his solicitor one of the copies of such 
particulars : Provided that by consent of all parties, 
or without such consent, if the judge shall so direct, 
the interpleader claim may be tried although this 
rule has not been complied with. 

Rule 9b lb). No claim for damages shall be Damages 

. ,. not to be 

allowed in any sucn proceedings. claimed. 

Rule 10a (c). Any proceeding by way of inter- Mode of 
pleader transferred to a County Court under the interpiea- 
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der trans- powers given by the 17th section of the Supreme 

forredfrom q^ Qf J udicatlu . e Act> 1884} g^ ], e tried in such 

Court. manner and under such conditions as may he pre- 
scribed by the order directing such transfer. In the 
event of no directions as to the manner and con- 
ditions of trial being given in such order, the sheriff, 
or any of the parties to the proceeding, may apply 
to the Judge or Registrar of the Court to which the 
proceeding is transferred for directions as to the 
mode of trial, or as to any proceeding with reference 
to the property seized, and, subject thereto, the pro- 
ceeding shall be tried by the judge without a jury, 
and the ordinary procedure on the trial of an action 
shall apply. 
Costaofin- Rule 10b (d). Where any proceeding by way 
and Chan- of interpleader, or any action or matter pending in 
ceecnngT *he Chancery Division, is ordered to be transferred 
trans- f rom the High Court to a County Court, and no order 
to the contrary has been made in the High Court, 
the costs of the order and of the proceedings prior 
thereto shall be in the discretion of the judge of that 
County Court, and shall be taxed in the County Court 
upon such scale, whether of the High Court or 'County 
Court, as the judge shall think just. The costs in 
the County Court shall be in the discretion of the 
judge, and shall be taxed on such County Court scale 
as he may think just. 
Order on Rule 10c (e). The order upon the hearing of a 
proceeding by way of interpleader transferred from 
the High Court of Justice to a County Court shall be 
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according to such of the forms provided for orders 
on the hearing of interpleader proceedings com- 
menced in the County Court as shall be applicable to 
the case, with such variations as the case may require, 
and such order shall contain directions as to how 
any moneys in the hands of the sheriff are to be 
disposed of, and an order on the sheriff to deal with 
such moneys accordingly. 

Eule 11. "Where any proceeding by way of Sheriff's 
interpleader is transferred from the High Court to a r 
County Court, the judge may order that the sheriff 
shall have his costs of the interpleader proceeding in 
the High Court, and may direct by which party the 
said costs shall be paid. 

The order directing the transfer can be appealed Appeal, 
against, as, for instance, on the ground that the 
questions involved are of sufficient importance to 
warrant their decision by a Judge, or jury, in the 
High Court. 

For a form of the particulars of the statement to Partiou- 
be delivered by the claimant to the Registrar, under ars * 
Eule 9 of Order XXXIII., see Appendix C, form 13, 
p. 179. (Official Form, No. 77, in the Appendix to 
the County Court Eules of 1889.) 

The effect of the order of transfer is, it will be ob- 
served, the same as if there had been an order for "the 
transfer of a suit or proceeding under § 8 of the County 
Courts Act, 1867." That section provides that : County 

" When any suit or proceeding shall be pending in 1867, § 8. ' 
the High Court of Chancery, which suit or proceed- 
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ing might have been commenced in a County Court, 
it shall he lawful for any of the parties thereto to 
apply at Chambers to the Judge to whose Court the 
said suit or proceeding shall be attached to have the 
same transferred to the County Court, or one of the 
County Courts, in which the same might have been 
commenced ; and such Judge shall have power, upon 
such application, or without such application, if he 
shall see fit, to make an order for such transfer, and 
thereupon such suit or proceeding shall be carried on 
in the County Court to which the same shall be 
ordered to be transferred, and the parties thereto 
shall have the same right of appeal that they would 
have had had the suit or proceeding been commenced 
in the County Court." 

The proceedings then, after the transfer, are 

similar to the proceedings, as to mode of trial and 

otherwise, of an ordinary County Court action. (See 

The Annual County Court Practice, 1898, Part VIII. 

c. 5.) 

Appeal The right of appeal from the judgment of the 

ment m S " County Court Judge is now regulated by the Eules of 

GoSt? the Supreme Court of Dec, 1885, Order LIX., rules 

9 — 17. (See these rules, and The Annual County 

Court Practice, 1898, Part VII. c. 2.) 

From the decision of the Divisional Court on 
such appeal, an appeal lies under § 45 of the Judi- 
cature Act, 1873,. by special leave of the Divisional 
Court, to the Court of Appeal. {Thomas v. Kelly, 
L. E. 13 A. C. 506.) 
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The order of the Divisional Court affirming the 
judgment of the County Court Judge is a final 
order, and therefore the proper notice of appeal to 
be given under Rule 3 of Order LYIII. is a fourteen 
days' notice. (Hughes v. Little, L. E. 18 Q. B. D. 
32— C. A.) 

3. If the applicant is being sued by either claimant, Substitu- 
t he other claimant may be made defendant in the addition 
action, either in lieu of or in addition to the appli- °^ l ^ ea ' 
cant. (Rule 7.) 

As a matter of fact, this course is very seldom 
adopted. Where it is adopted the action proceeds 
just like any other action, after the pleadings have 
been closed, to trial. On the trial the issue would 
be the issue disclosed by the pleadings. 

The order adding or substituting defendant may 
be appealed from to the judge, from him to the 
Court of Appeal, by the party dissatisfied with it. 

(See form of order directing substitution of defen- 
dants, post, in Appendix O, form 7, p. 174.) 

In making an order for substituting defendants, 
there is no power to limit the substituted defendant, 
to the defences and counterclaims open to the 
original defendant. (Gerhard v. Montagu, 61 L. T. 
N. S. 564.) 

4. The matter may be referred, just as it is, in toto, Reference 
from the Master to the Judge at Chambers (Order to judge 
LIT., rule 20). orCourt - 

From the nature of things, this order could hardly 
be appealed from. But from the order of the judge 
c. 5 
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on such reference there would be the usual right of 
appeal, except in the case of a summary decision, 
■where, by virtue of § 17 of the Common Law 
Procedure Act, 1860, there could be no appeal from 
the Judge at Chambers to the Court of Appeal. 
Special 5. A special case may be ordered to be stated where 

the question is one of law, and the facts are not in 
dispute. (Rule 9.) 

The order directing a special case may be appealed 
from like any other order. 

With reference to the proceedings on the special 
case, the provisions of Order XXXIV., which deal 
with the subject of special cases generally, are by 
Rule 9 rendered applicable. 

The judgment or decision on the special case 
may therefore be appealed from to the Court of 
Appeal. 

Such appeal, however, must be brought within 
twenty-one days from the date of the judgment 
of the Divisional Court, such judgment being : 
(a) an interlocutory one, as it is only a step towards 
arriving at the final order to be made at Chambers ; 
(0) in a matter not being an action. (Order LVIIL, 
rule 15.) (Cf. McAndrew v. Barker, L. R. 7 Ch. D. 
701.) 

(See form of order directing special case, post, in 
Appendix O, form 11, p. 177.) 
Direction 6. The remaining method of dealing mth the matter 
is by the direction of an issue. 

In considering the different questions relating to 
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the issue, the cases relating to the issue in inter- 
pleader proceedings at the suit of the sheriff, as well 
as at the suit of an ordinary stakeholder, must he 
dealt with, the procedure in the two cases being the 
same, and the decisions in each illustrating equally 
the practice in both. 

This is the ordinary method of dealing with the 
matter when there is any disputed question of fact 
upon which the" result will depend. 

The order directing the issue will direct as to who Form of 
shall be plaintiff in the issue and who defendant : reoting it. 
as a rule the plaintiff in the action (if an action has 
been brought) is made plaintiff in the issue, and the 
claimant defendant, in ordinary Interpleader ; and 
the claimant plaintiff, and the execution creditor 
defendant, in sheriff's interpleader. 

The order will further direct what shall be the 
question to be tried between the parties to the issue ; 
where and when the trial shall take place ; and what 
according to the event shall be the disposition as to 
the payment of costs; or, if it is silent as to this, 
the question will, after the event, be disposed 
of by the judge before whom the issue is tried 
(Eule 13), and if not by him, by the tribunal direct- 
ing the issue (Marks v. Ridgicay, 1 Ex. 8). (See 
post, in Appendix C, form 8, a form of order direct- 
ing issue, p. 175.) 

Formerly, before the passing of 8 & 9 Yict. c. 109, 
the form of the issue was a feigned issue, alleging a 
pretended wager ; by the 19th section of that Act, 
5(2) 



68 



INTERPLEADER. 



Order 
directing 
issue ap- 
pealable 
from. 



Practical 
directions 
for prepar 
ing issue. 



however, a new form of issue was provided, which 
with hut little variation is the one in use now (see form 
of issue, post, in Appendix C, form 10, p. 176) ; for 
although the effect of the Act was not to render a 
feigned issue illegal (Luard v. Butcher, 15 L. J. 
N. S. 0. P. 187), yet, as a matter of fact, the feigned 
issue has now fallen out of use. 

Unless the order directing the issue states that it 
is to he tried hy a jury, or unless either party sub- 
sequently apply for a trial by a jury, pursuant to the 
provisions of Order XXXVI., the issue will he tried 
before a judge alone. In this matter, the practice 
differs from that prevailing before the Rules of 
1883, under which it was held that by virtue of the 
Interpleader Act an interpleader issue could only 
be tried by a jury (Hamlyn v. Betteley, L. E. 6 
Q. B. D. 63— C. A.). 

The order directing the issue may be appealed from, 
to the judge, if directed by a Master, and thenoe to 
the Court of Appeal ; or to the Court of Appeal 
direct, if the order is originally made by a judge. 

As to the practical directions with respect to the 

, framing of the issue, the following are given in the 

13th edition of Archbold's Practice, vol. i., p. 733: — 

" Gret a copy of the rule or order for an issue and 
leave it with counsel with instructions to prepare a 
draft of the issue. When settled leave a copy of it with 
the opposite solicitor, who will also have it settled by 
counsel. In general, the rule or order points out the 
time within which the issue must be delivered and 
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returned. If not so, it must at all events be delivered 
and returned in a reasonable time. If tbe counsel on 
both sides cannot agree upon tbe form of tbe issue, 
you sbould get an appointment for a meeting between 
tbem ; and if tbey are still unable to agree upon tbe 
form of it, tben the course is to attend before the 
judge, and he will decide upon the form of the issue, 
or refer it to a Master." 

All applications relative or incidental to the course 
of proceedings in the issue should be made to the 
same tribunal by which the issue was directed. {Per 
Wilde, C. J., in Hargrave v. Hargrave, 4 C. B. 
650.) Thus, if the plaintiff in the issue fail to de- 
liver it within a reasonable time, when no time is men- 
tioned in the order limiting the period within which 
it must be delivered, an order may be obtained, or 
the original order amended, limiting the time for its 
delivery, and in the event of this order not being 
complied with, an order may then be obtained for 
delivering over tbe subject-matter of litigation to 
the defendant in the issue, with costs. {Stanley v. 
Perry, 1 H. & W. 669.) 

If the order directing the issue becomes useless, if issue 
it may be discharged. Thus, in Luckin v. Simpson useless, 
(8 Scott, 676), where the effect of an Act of Parlia- %%££% 
ment passed subsequently to the order directing the ™J be 
issue was to render the trial of the issue useless, the 
Court which had made the order directing the issue 
made absolute a rule to discharge it, in the events 
which had happened. 
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Again, if either party have any complaint to make 
with the frame of the issue, and wish to have it 
amended, the proper course is to apply to the tribunal 
which directed it, asking for an amendment of it as 
required, or for a direction that the issue he framed 
in accordance with the order (if it be not so framed). 
{Shingler v. Bolt, 30 L. J. Ex, 318 ; 7 H. & N. 65 ; 
Price v. Plummer, 26 "W. R. 45.) 
Amend- If, after the direction of the issue, a new claimant 
issue by come forward, the issue may be amended by joining 
new claim- h™ as a P ar ty thereto, and this whether the issue 
ant party ]j as k e6 n finally drawn up or not. This course was 
adopted in Bird v. Matthews (46 L, T. 512— C. A.), 
where, liquidation proceedings having commenced 
pending the trial of the issue, the trustee in liquida- 
tion of the execution debtor was, by amendment of 
the issue, made a party thereto. " It is admitted," 
said Brett, L. J., " that before the issue is finally 
drawn up, parties may be added ; that is every-day 
practice. But it is said, they cannot be afterwards. 
I know of no such law, and it seems to me to be 
contrary to the practice. An order for an inter- 
pleader issue does not itself decide the right of the 
parties. It leaves them to be decided. To refuse 
to make this order would be giving effect to a 
technicality. The Court ought to be able to inquire 
whether the goods in question were the goods of the 
trustee in bankruptcy." 
Object of The object in view in directing the issue is to 
inform the conscience of the Court as to who is 
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entitled to the goods or money in question ; con- Admis- 
sequently the order directing the issue may direct slons ' 
that certain admissions shall be made by either 
party, in order that the real dispute between the 
parties may be settled, and that the rightful claimant 
may not be defeated by the absence of some link in 
the chain of formal proof. To quote the words of 
Lord Denman, 0. J., in Woodford v. Bosanquet 
(5 Q. B. 321 ; D. & M. 419) : " This is an issue 
directed by this Court to ascertain certain facts with 
a view to ulterior proceedings ; and there is no 
reason why it may not for such purpose vary the 
legal positions and rights of the parties, as in issues 
directed by the Court of Chancery is constantly 
done. In such cases nothing is more usual than 
that a special direction should be given, not to set 
up partnership or bankruptcy, or that a witness 
wholly incompetent in point of law should be 
examined upon the trial." 

See, too, Pooley v. Goodwin (5 N. & M. 466 ; 
1 H. & W. 567), where one of the parties was 
ordered to make certain admissions at the trial, and 
the judgment of Lord Denman, C. J. 

Here it will be convenient to advert to the cases Cases on 
bearing upon the proper frame of the issue, and the tion of the 
construction to be put upon the words of the issue. 1B3ue " 
This indeed is an important question, as the evidence 
admissible at the trial must of course depend upon 
its relevancy to the issue as framed. It is therefore 
desirable that the issue, while wide enough to include 
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the whole of the substantial question as between the 

parties to it, should yet not be so wide as to allow 

either party to set up rights which, according to the 

dispute between them, they have no right to set up ; 

when and and as part of this question, the cases as to whether 

Jmjus™ or not either party to the issue can set up a jus tertii 

setup. 6 "^11 be considered. 

In Morewood v. Wilks (6 C. & P. 144), the question 
on the issue was expressed to be " whether the said 
goods and chattels (seized) were the property and 
goods and chattels of the said plaintiff at the time 
of their being so seized." This was considered by 
Tindal, 0. J., as equivalent to an allegation that all 
the goods seized were his ; but it would seem from 
the summing up, that in such a case, if the evidence 
went to show that any part of the goods belonged 
to the plaintiff, the jury would be directed to find 
specially. (Cf . remarks- of Bramwell, L. J., in Price 
v. Plummet; 39 L. T. N. S. p. 567.) 

In Came v. Brice (7 M. & W. 183 ; 8 Dowl. 884 ; 
4 Jur. 1115) the form of the question was " whether 
certain apparel taken in execution under a writ of 
fi. fa. was the property of Eichard Morgan or not." 
The real point in dispute between the parties was, 
whether the defendants, as trustees of E. M.'s wife's 
property, were entitled to the goods. It was held 
that the judge at the trial was right in rejecting 
evidence offered by the defendant at the trial to 
show that at any rate not Morgan, but his assignees 
in bankruptcy had the property in the goods. " The 
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form of the issue," said Parke, B., " ought properly 
to have been whether the goods were the property 
of the trustees or not : but in truth that is in effect 
the question upon this issue " : and again, " The 
trustees had no right to set up the title of the 
assignees. This issue is only a process employed 
for informing the conscience of the Court." 

In Chase v. Golle (2 M. & GL 930 ; 3 Sc. N. R. 
245) the question on the issue was whether goods 
of a judgment debtor seized under a fi. fa. were at 
the time of seizure the property of the plaintiff 
(mortgagees thereof). The defendant (the execu- 
tion creditor) was held entitled to invalidate the 
plaintiff's title by showing that the deed under 
which they claimed was an act of bankruptcy. The 
case was distinguished from Came v. Brice on the 
ground, among others, that in that case the claimants 
were made defendants, and the execution creditor 
was plaintiff; but as a rule the execution creditor 
is made defendant, " because," said Tindal, C. J., 
" he is in possession." 

In Lott v. Melville (3 Sc. N. R. 346; 9 Dowl. 
882 ; 3 M. & Gk 40 ; 5 Jur. 436) the question on 
the issue was whether at the time of the seizure of 
the goods the plaintiffs (the assignees in bankruptcy) 
were entitled to the same as against, and free from, 
the execution (of the execution creditor), or whether 
the goods and chattels were subject and liable to be 
so seized and levied under the said writ or not, as 
against the plaintiffs. It was held that this form of 
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issue put in issue the bankruptcy of the judgment 
debtor. 

In Linnet v. Chaffers (4 Q. B. 762 ; D. & M. 14), 
where the question on the issue, as between the 
execution creditor (the plaintiff) and the assignees or 
a debtor, was stated to be whether "the aforesaid 
execution was valid as against the said fiat," it was 
held that the execution creditor was not entitled by 
the terms of the issue to dispute the bankruptcy. 
"If the plaintiff," said Denman, C. J., "wished to 
try the question as to the validity of the Commission, 
he should have had the issue pointed to it." 

In Green v. Rogers (2 Car. & K. 148) the question 
was whether the goods seized were the goods of the 
plaintiff (the claimant), and the judge held that on 
this issue the plaintiff could only give evidence to 
show that they were her goods; not evidence to 
show that they were not the judgment debtor's 
goods. 

In Rogers v. Kenny (9 Q,. B. 592) the question on 
the issue was whether the plaintiff in the issue had 
any property in the goods. It was held that proof 
of a lien on the goods entitled him to a verdict on 
the issue. 

In Belcher v. Fatten (6 C. B. 608 ; 18 L. J. C. P. 
69 ; 6 D. & L. 370) the question was whether, at 
the date of the issuing of a fiat in bankruptcy, the 
plaintiffs in the issue (the assignees in bankruptcy) 
were entitled to certain goods as against the defen- 
dant in the issue (the execution creditor). It was 
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held that on this issue the plaintiffs could not set 
up any prior execution or distress to defeat the 
exeoution creditor. " The question is," said Colt- 
man, J., "whether the assignees are at liberty to 
set up the rights of third persons, with whom they 
are in no way identified and who do not themselves 
interfere. No doubt the assignees might set up the 
rights of a third party, provided they claimed under 
him, but this is an attempt to set up the title of a 
mere stranger, which clearly cannot be done." 

In Cummings v. Lice (11 Q. B. 112 ; 12 Jur. 331 ; 
17 L. J. Q,. B. 105), where the question was whether 
the plaintiff on a given day was entitled to certain 
deeds specified, notwithstanding a certain arrange- 
ment alleged to have been entered into on a certain 
day, it was held that the plaintiff need not prove her 
title to the deeds, the question only being whether 
the agreement prevented her from insisting upon her 
title. 

In Gadsden v. Barrow (23 L. J. Ex. 134 ; 9 Ex. 
514) the question on the issue was whether certain 
goods seized were the property of the plaintiff (the 
claimant) at the time of the seizure. It was held 
that the defendant might invalidate the plaintiff's 
title, he claiming under a bill of sale, by proving 
that a previous bill of sale of the property had been 
given to a third party. 

In Edwards v. English (26 L. J. Q. B. 193; 
7 Ell. & Bl. 564) the question on the issue was 
whether the goods seized were at the time of the 
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delivery of the writ to the sheriff the goods of the 
plaintiff (the claimant). The plaintiff claimed the 
goods under a bill of sale from the judgment debtor, 
and it was held that the defendant could not set up 
a previous bill of sale by the judgment debtor to a 
third party, which was void as against execution 
creditors for want of registration, but good as against 
holders of subsequent bills of sale. This case was 
distinguished from Gadsden v. Barrow on the ground 
that in the latter case the bill of sale set up by the 
execution creditor was valid for all purposes, while 
the one set up in this case was void for certain pur- 
poses.* If this be the ratio decidendi of this latter 
case, it seems that they both admit the right of the 
execution creditor to set up a, jus tertii to defeat the 
claimant's claim ; only the jus must be a good jus. 

In Green v. Stevens (2 H. & N. 146) the question 
on the issue was whether the goods seized were the 

* See Richards v. James (L. R. 2 Q. B. 285), where it was 
decided that as between two claimants, under bills of sale, to 
property, if the first bill of sale is avoided as against an execution 
creditor, owing to want of registration, it is avoided for all pur- 
poses, and cannot be set up by the holder to defeat the claim of 
the holder of the subsequent bill of sale. Now by the Bills of Sale 
Act, 1878 (41 & 42 Vict. c. 31), § 10, sub-sect. 4, bills of sale over 
the same chattels have priority in the order of the date of their 
registration. See, too, Ex parte Payne, In re Cross, L. R. 11 Ch. 
Div. 539 (C. A.). See, too, the Bills of Sale Act, 1882. 

The commonest form of interpleader issue is that in which the 
claimant is the holder of a bill of sale of property seized by a 
Bheriff . For the law of Bills of Sale generally, see Weir on Bills 
of Sale. 
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property of the plaintiff in the issue (the claimant) 
as against the execution creditor. It was held that 
the plaintiff was entitled to succeed in the issue, if 
she proved that she was lawfully entitled to the 
possession, even though the goods had only heen lent 
to her. Pollock, C. B., said : " The issue in the 
present case is not whether the goods were the pro- 
perty of the plaintiff ahsolutely, but whether they 
are hers as against the defendant. My impression 
is that this form of issue has heen adopted for the 
express purpose of enabling any person lawfully 
entitled to possession to sustain his claim." 

In Richards v. Johnson (28 L. J. Ex. 322) the 
question on the issue was whether certain goods 
seized by the sheriff were at the time of seizure the 
property of the plaintiff in the issue (the claimant) 
as against the defendant (the execution creditor). 
It was held that in this issue the defendant was not 
estopped from proving that the goods were the goods 
of the judgment debtor, although the judgment 
debtor himself as against the plaintiff would have 
been so estopped. (See, too, Richards v. Jenkins, 
L. E. 17 Q. B. D. 544; 18 Q. B. D. 451— C. A.) 

In Shingler v. Holt (30 L. J. Ex. 322 ; 7 H. & N. 
65) the question was whether the goods seized were, 
at the time of delivery of the writ to the sheriff, 
the goods of the plaintiff in the issue (Sarah 
Shingler) ; on the hearing it was agreed that the 
issue must be treated as if amended by the addition 
of the words "as against the exeoution creditor." 
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The Court refused to set aside a verdict for the 
plaintiff on the ground that Sarah Shingler was a 
married woman of the name of Sarah Boddy. The 
Court said the jury had decided on the issue before 
them : that the question of law, if any, as to a 
married woman holding property was not a question 
for the jury, and that the Judge at Chambers would 
deal there with the verdict on the issue when it was 
returned to him. 

Lastly, in Richards v. Jenkins (L. It. 17 Q. B. D. 
544; 18 Q, B. D. 451— C. A.) the question on the 
issue was " Whether the goods seized were at the 
time of the execution the goods of the claimant as 
against the execution creditor." The facts were that 
the goods had belonged to the claimant, who let 
them out on hire to the execution debtor ; that the 
claimant became bankrupt, but withheld all informa- 
tion as to the goods from his trustee in bankruptcy, 
and continued to receive rent in respect thereof 
from the execution debtor, who was ignorant of the 
bankruptcy. The goods were seized in the posses- 
sion of the execution debtor. It was held that upon 
these facts the execution creditor was entitled to 
succeed upon the issue. (Cf . Usher v. Martin, L. It. 
24 Q. B. D. 272.) 
True rule, The law deducible from these authorities would 
should be seem to be, that in sheriff's interpleader, if the 
Su^aL™ exeou ti° n debtor be in possession of the goods at 
3f to set- the time the sheriff seizes, the claimant ought to be 

ting up .... 

jus tertii the plaintiff in the issue, that the onus of proof rests 
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upon Mm of shewing that he has a title to the goods, p sheriff's 
which justifies his intervention, and that such onus der. 
can only be satisfied by proof of actual title in 
himself. Even if, however, he oSeiprimd facie evi- 
dence of such title, it will be open to the execution 
creditor to rebut it, by shewing that the claimant 
has in fact no title (as by shewing that a third party 
has a title). 

If, however, the claimant be himself in possession 
of the goods at the time of the seizure, it would 
seem that then the execution creditor ought to be 
the plaintiff in the issue, and that he can only 
succeed thereon on proof that the goods were the 
goods of the execution debtor. In other words, if 
the goods are in the possession of the execution 
debtor, the claimant can only justify his interven- 
tion ; and, if the goods are in the possession of the 
claimant, the execution creditor can only justify 
the right of the sheriff to seize and sell them, by 
proof, in the first case by the claimant, that the 
goods are his goods, and by proof, by the execution 
creditor in the second case, that the goods are the 
goods of the execution debtor. 

In Price v. Plummer (25 "W. E. 45), where, on a 
sheriff interpleading, the usual order was made 
directing an issue to try whether the goods were the 
goods of the claimant or not, and the form of the 
issue was " whether the goods or any part thereof 
were the goods of the claimant at the time of 
seizure," it was held that the defendant in the issue 
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was entitled to an order directing the claimant to 
specify the goods claimed by him. Here it is 
obvious that if the goods not claimed by the claimant 
should be of sufficient value to satisfy the execu- 
tion creditor's debt the issue would be a useless 
expense. 

In this same case it appears that the claimant did 
not comply with the order directing him to specify 
the goods claimed by him, and on the issue it turned 
out that the greater part of the goods belonged to 
the claimant, and the residue, not to the judgment 
debtor, but to third parties. It was held by the 
Court of Appeal, reversing the decision of the 
Common Pleas Division (39 L. T. 38, 657 : 26 W. 
E. 682), that the claimant was entitled to a verdict, 
and his costs. " I am clearly of opinion," said 
Bramwell, L. J., " that the form of the issue is of no 
consequence. It is directed for the purpose of in- 
forming the conscience of the Court. The issue is 
not decided against the claimant if he claims all the 
goods and it turns out that he is only entitled to 
some, but it is to be taken distributively, and it 
means, Are these goods or part of them, and if so 
what part, the property of the claimant ?" 

In Saunders v. Perrin (22 L. T. N. S. 419), it was 
held that a mistake on the face of the issue as to the 
statute under which it was directed was immaterial. 

In Schroeder v. Sanrott (28 L. T. N. S. 704), it was 
held that the claimant was entitled to succeed on the 
issue, as against the execution creditor, although he 
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was only a cestui que trust, and the trustees ought 
technically to have been parties to the issue. 

The provisions of Order XXXI., dealing with 
discovery and inspection, and of Order XXXVI., 
dealing with mode and place of trial, apply to the 
issue. (Eule 13.) 

Thus, interrogatories may be delivered on the Interro- 

issue as in an ordinary action. ( White v. Watts, SaTther 

31 L. J. C. P. 381 ; 12 0. B. N. S. 267.) ^ ent 

As in the ordinary ease of issues ordered to be *° trial of 

issue. 
tried, e.g., by the Court of Chancery, the proper 

tribunal to apply to for a postponement of the trial 

would be the tribunal directing the issue. {Kelell 

v. Philpot, 9 Sim. 614.) 

The issue will be entered for trial, or come on for 
trial, at the assizes, where it is directed to be tried 
like any ordinary action. 

In case of either party to the issue relinquishing 
or abandoning his claim before the trial comes on, 
the successful party must apply for the costs to the 
tribunal directing the issue : he must apply on an 
affidavit entitled in the original action. {Elliott v. 
Sparrow, 1 H. & "W. 370.) 

Where the money the right to which was being 
tried was in Court to abide the event, and the 
plaintiff in the issue failed to proceed to try it, on an 
application to the Court to get the money paid out, 
the Court would only grant a rule nisi. {Stanley v. 
Perry, 1 H. & W. 669.) 

It would follow that when the application is made 

c. 6 
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at Chambers, the party seeking to obtain the fund 
would call on the party in default by summons to 
appear to shew cause why the fund should not be 
paid out, and -unless some good cause could be 
shewn, it would then be ordered to be paid over to 
the applicant. 

In Lydall v. Biddle (5 Dowl. p. 244), where the 
plaintiff in the issue failed to proceed to trial, and 
the defendant wished to get an order at once substi- 
tuting another claimant, in the place of the default- 
ing party, the Court would only grant a rule nisi, 
calling on both the party who had failed to proceed 
to trial and the party whom it was sought to substi- 
tute for him. 

In Kimberley v. Hickman (1 Saunders & C. B. C. 
90), where the plaintiff in the issue made default in 
proceeding to trial, the terms on which the Court 
allowed him to have the question tried were that he 
should pay the costs of the day when he failed to 
appear; but the costs of the application on which 
the Court made this order were ordered to abide the 
event. 

In Wicks v. Woods (26 W. E. 680) the order 
directing the issue reserved the question of costs. 
The plaintiff apparently not proceeding to trial with 
proper despatch, the defendant obtained an order 
that unless the plaintiff gave notice of trial " by 
Monday next peremptorily," and proceeded forthwith 
to enter the case for trial, the original order should 
be discharged. The plaintiff failed to comply with 
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these conditions, and it was held that the defendant 
had a right to the costs of the proceedings, in spite 
of the terms of the order discharging, in the event 
which had happened, the original order. 

If both parties appear at the trial, the proceedings The trial, 
thereat resemble the proceedings at the trial of an 
ordinary action. Thus, in sheriff's interpleader, 
the plaintiff (i.e., generally the claimant) who has to 
prove his case and make good his title to the goods 
seized is entitled to begin at the trial (Edwards v. 
Matthews, 16 L. J. Ex. 291) ; and if the judge 
ruled wrongly as to the proper person to begin, this 
would not be ground for a new trial of itself, unless 
some manifest injustice was done thereby, and this 
would be still more the case since the Judicature 
Act. (See Eules of S. C. 1883, Order XXXIX., 
rule 6.) 

With respect to the reception of evidence at the Eeception 
trial, though it seems that formerly the rules regu- a,^™ 06 
lating its admissibility were not adhered to with the 
same strictness as in ordinary trials (see Pooley v. 
Goodwin, 5 N. & M. 466), yet according to Mellor, J., 
in Emmott v. Marchant (L. E. 3 Q, B. D. 556), of 
late years there has been no difference between the 
evidence received upon the trial of an interpleader 
issue and that in other cases. In Coole v. Braham 
(18 L. J. Ex. 105 ; 3 Ex. 183), where the question 
between claimant and execution creditor was as 
to the validity of an assignment under which the 
claimant claimed the goods of the judgment debtor, 
6(2) 
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which had been seized, it was held that the judge at 
the trial rightly rejected an alleged admission of 
the judgment dehtor to his brother (the execution 
creditor not being present), that he owed moneys to 
the claimant. (See, too, as to the admissibility of 
evidence, Smith v. Yorke, 21 L. J. Q. B. 53.) 

In Ougen v. Sampson (4 F. & F. 974), where the 
claimants to the goods seized were the trustees of a 
post-nuptial settlement made in pursuance of an 
ante-nuptial agreement, it was held that a certificate 
of registration of the settlement as a bill of sale 
was sufficient evidence of a due registration, i.e., of 
registration with a proper affidavit ; and Channell, B., 
said that such objections should not be made on 
the trial of interpleader issues. (See, however, 
Emmott v. Marchant, L. It. 3 Q. B. D. 556, as to 
the correctness of the ruling in this case as to the 
sufficiency of the evidence of due registration.) In 
Gayton v. Espin (1 F. & F. 722), where the pur- 
chaser from the claimant as well as the claimant 
had been made a plaintiff in the issue, Bramwell, B., 
refused to allow counsel for the purchaser from the 
claimant to address the jury. In Williams v. Grey 
(19 L. J. C. P. 382), where a bond was conditioned 
to be void in the event (among others) " if the 
claimant should proceed to try the issue," it was 
held that the fact that when the issue came to be 
tried the parties agreed to withdraw a juror, and 
the claimant subsequently neglected to proceed to 
trial according to a judge's order, was not such as to 
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entitle the claimant to say that the condition of the 
bond had.been fulfilled. In Hornidge v. Cooper (27 
L. J. Ex. 314), where the claimant claimed the 
goods as the purchaser thereof from the sheriff, who, 
it appeared from the evidence, had seized them 
before the execution creditor had recovered his judg- 
ment, it was held there was sufficient evidence of the 
sheriff's right to sell the goods to warrant a verdict 
for the claimant. 

In Blachmore v. Yates (2 L. E. Ex. 225) the 
question upon the issue was whether the property 
in certain rolling stock of a railway company was 
in the plaintiff as against the defendant (an execu- 
tion creditor of the Company). The rolling stock 
had been transferred by the Company to the plaintiff 
as one of the terms of compromise of an action, 
commenced by the plaintiff, on behalf of persons 
beneficially interested in a Lloyd's bond, against the 
Company. It was held that the judge at the trial 
was right in rejecting evidence tendered on behalf of 
the defendant, for the purpose of showing that the 
Lloyd's bond was originally void, on the ground 
that the original validity of the bond could not be 
disputed in this issue : the only question being 
whether the transfer of the rolling stock by the 
Company to the plaintiff was or was not ultra vires 
and invalid. 

The issue, as has been already indicated, may be 
tried either before a judge alone, or before a judge 
and jury. 
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Proceed- Whichever of these modes he adopted, it may he 
sequent to stated hroadly that, as to all suhsequent proceedings, 
triai ' the matter may run the gauntlet of all the proceed- 
ings that can he taken upon the trial of an action 
with or without a jury, as the case may he. 

This incident of the trial of the issue is in no way 
interfered with by the provision of Eule 13, which 
enables the judge at the trial to finally dispose of 
the whole matter of the interpleader proceedings, 
for the object of this provision is only to obviate the 
necessity, when convenience admits of it, of the 
resort to Chambers, after the determination of the 
issue. The order or judgment, therefore, of the 
judge finally disposing of the whole matter at the 
trial, stands in the same position as the final order 
or judgment made at Chambers on the relegation of 
the matter, after the determination of the issue, and 
is quite distinct from the judgment given as the 
result of the issue. 

Prom this latter judgment, therefore, if the issue 
he tried by a judge alone, there is, as in ordinary 
cases, under § 19 of the Judicature Act, 1873, an 
appeal to the Court of Appeal. (Dawson v. Fox, 
L. E. 14 Q. B. D. 377— C. A.) 

If, however, the issue be tried before a judge and 
jury, then, in case it is desired to challenge the 
direction of the judge, or the findings of the jury, 
or both, the application for a new trial must be 
made, as in an ordinary action, to the Court of 
Appeal. (Robinson v. Tucker, L. R. 14 Q,. B. D. 
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371 — 0. A.) If, in addition to challenging the 
direction, or findings, it is also desired to challenge 
the judgment of the judge thereon (as distinguished 
from his judgment finally disposing of the whole 
interpleader proceedings), the application challeng- 
ing such judgment ■will also be to the Court of 
Appeal. (Supreme Court of Judicature Act, 1890, 

§!•) 

The fact that after the trial of an issue the judge 
makes a final order under Rule 13, finally disposing 
of the whole interpleader proceedings, does not take 
away the right of the unsuccessful party to appeal 
on any ground on which he might have challenged 
the verdict, or judgment on the issue, if no such 
final order had been made. (Robinson v. Tucker, ubi 
supra.) 

The Court of Appeal may, instead of ordering a 
new trial of an interpleader issue, give judgment 
thereon, if satisfied that all requisite materials for 
arriving at a conclusion are before it. (Order XL., 
rule 10 ; Williams v. Mercier, L. E. 9 Q. B. D. 
337— C. A.) 

The judgment or order on the issue is an inter- 
locutory one, and also an order made in a matter not 
being an action. The appeal to the Court of Appeal 
must therefore be brought within 21 days from the 
time when 6uch judgment or order is signed, entered, 
or otherwise perfected. (Order LYIII., rule 15 ; 
McNair v. Audenshaw, (1891) 2 Q. B. 502— C. A. > 
cf. McAndrew v. Barker, L. E. 7 Ch. App. 701.) 



88 INTERPLEADER. 

fiaaiiy dig- After the determination of the issue, there remains 
p° sin s of the order finally determining the whole interpleader 
matter. proceedings. This, as has heen already said, may he 
made by the judge who tries the issue, under Eule 
13, or (as is still sometimes the more convenient 
course) it may be made at Chambers on the matter 
returning there, after the trial of the issue. 

So far as appealing from this order is concerned, 
it will be enough to say that, by virtue of Eule 11, 
the right of appeal is the same as that from a 
summary decision under Eule 8 (as to which see ante, 
pp. 56—58). 

This final order would be made on the application 
(by summons, if at Chambers) of the successful 
claimant, that the subject-matter of the litigation 
or the fund in Court be paid over to him, and that 
he be paid by the unsuccessful claimant the costs of 
the interpleader proceedings, and of the issue (if 
this has not been dealt with by the judge at the 
trial). (Matthews v. Sims, 5 Dowl. 234.) The 
affidavit (if any) on which this application is made 
should be entitled in the original action, and not in 
the issue. (Levi v. Coyle, 2 Dowl. N. S. 932.) 

Pending any appeal which the unsuccessful party 
is entitled to bring, money in Court would probably 
not be paid over, or the subject-matter of the liti- 
gation handed over, to the so far successful party. 
(See King v. Birch, 7 Q,. B. 669 ; and also the obser- 
vations of Brett, M. E., in Robinson v. Tucker, L. E. 
14 Q. B. D. at p. 374.) 
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With respect to the principles on which either Security 
party in interpleader proceedings will be compelled 
to give security for costs, it was held, in Benazech v. 
Bessett (2 D. & L. 801), that the plaintiff in the 
issue being a foreigner residing out of the juris- 
diction, the defendant in the issue (the adverse 
claimant) was entitled to have security for costs, the 
Court saying that the defendant should be in the 
same position as any other defendant, and that the 
mischief existed in this case as in any other. 

In Williams v. Crossling (4 D. & L. 660), where 
the defendant in the issue (an execution creditor) 
resided out of the jurisdiction, it was held that the 
plaintiff in the issue had a right to have security for 
costs given by the defendant. (See, too, per Bram- 
well, L. J., in Attenborough v. St. Katharine's Bocks 
Company, L. E. 3 C. P. D. 455.) 

In Deller v. Prickett (20 L. J. Q. B. 151) the de- 
fendant, seeking to interplead, was only allowed to 
do so on giving security for the plaintiff's costs, the 
defendant he sought to substitute having no other 
property than that, the dispute as to the title to 
which occasioned the interpleader proceedings. It 
may be doubted, however, whether such a restriction, 
or limitation, would now be put on a defendant's 
right to interplead. 

However, in Ridgway v. Jones (29 L. J. Q,. B. 97), 
where, upon the defendant interpleading, an issue 
was directed between the plaintiff in the action (who 
was made defendant in the issue) and the bankrupt 
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(of whose estate the plaintiff in the action was as- 
signee, the bankrupt claiming the monies in dispute 
as the executor of a third party), who was made 
plaintiff in the issue, it was held that the defendant 
in the issue was not entitled to have security for 
costs from either the defendant interpleading or 
the plaintiff in the issue. 

In Frost v. Heywood (2 D. N. S. 801) a banker 
interpleaded, being sued for monies he held, be- 
longing to a customer, by the assignees in bank- 
ruptcy of the customer; a person of whose estate 
the customer was trustee being the claimant. The 
Court ordered an action to be brought in the name 
of the bankrupt against the assignee, the cestui 
que trust to give security for the defendant's costs. 

In Mellin v. Dumont (17 "W. It. 673), where the 
defendant in the issue (an execution creditor) re- 
sided out of the jurisdiction, and had been ordered 
to give security for costs but had not done so, the 
Court after the lapse of six months made an order 
that, unless the defendant in the issue gave security 
within fourteen days, the money in Court was to be 
paid out to the plaintiff in the issue. 

In Tomlinson v. The Land and Finance Corpora- 
tion, Limited (L. E. 14 Q. B. D. 539 -C. A.), a 
sheriff's interpleader, the defendants in the issue 
were the execution creditors; they were insolvent 
and in liquidation. It was held that, in interpleader 
proceedings, at the instance of a sheriff, both the 
execution creditor and the claimant are in the 
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nature of plaintiffs ; that either of them can there- 
fore be called upon to give seourity for costs in any 
case in which a plaintiff in an ordinary action could 
be so called upon ; and that, therefore, under § 69 
of the Companies Act, 1862 (25 & 26 Yict. o. 89), 
the defendants must give such security. 

" The question," said Lindley, L. J., in Rhodes v. 
Dawson (L. E. 16 Q. B. D. at p. 553), " whether 
a party to an interpleader issue is to be treated as 
a plaintiff or as a defendant, must be decided by the 
real merits of the case, and not by the mere form of 
the issue itself. It may be that in some cases each 
party is as much plaintiff as the other." 

Thus, the mere fact that a person is plaintiff in the 
issue does not necessarily entitle the defendant to call 
upon him to give security for costs, if he resides out 
of the jurisdiction, any more than, on t^e other hand, 
does the mere fact that a person is defendant in the 
issue relieve such person from giving security, if his 
position is that of a plaintiff. 

Thus, in Belmonte v. Aynard (L. E. 4 C. P. D. 221, 
and C. A. 352), where the plaintiff in the issue, who 
resided abroad, was really rather in the position of 
the party sued than the party suing, but had been 
made plaintiff in the issue solely for the convenience 
of the proceedings, while the defendant in the issue 
was practically the plaintiff, it was held that the 
plaintiff in the issue could not be called upon to 
give security for costs. Denman, J., said, " I think 
the principle upon which seourity for costs is ordered 
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is clearly this, viz., that one who is substantially in 
the position of plaintiff initiating an action, and is a 
foreigner residing abroad, shall he hound to give 
security for costs." 
Costs. As to costs, Rule 15 provides that the Court or a 

judge may, in and for the purpose of any inter- 
pleader proceedings, make all such orders as to costs 
and all other matters as may he just and reasonahle. 

The words " all other matters " has been held to 
include the charges of a wharfinger interpleading. 
(Be Rothschild v. Morrison, L. E. 24 Q. B. D. 750.) 

Inasmuch as the object, even before the Rules of 
1883, was always to make such orders as were just 
and reasonable, the practice adopted, and eases de- 
cided, as to costs under the Interpleader Act, will 
still be a good guide in determining what order 
should, ordinarily, be made as to costs. 

Remembering, then, that there are the costs of at 
least three parties to be dealt with, viz., those of the 
applicant and of the claimants, the first general rule 
is, that if the applicant bond fide applies for relief, 
and his position is that of an innocent stakeholder, 
he will get his costs : and these will be a first charge 
upon the fund or subject-matter in dispute ; the 
sum by which the fund is diminished by the amount 
of these costs being ultimately made up by the un- 
successful to the successful disputant. This rule 
was laid down in the case of JDuear v. Mcintosh 
(2 Dowl. 734), and has always been followed. See 
Cotter v. Bank of England (2 Dowl. 728) ; Parker 
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v. Linnett (2 Dowl. 564); Attenborough v. St. 
Katharine's Bocks Company (L. E. 3 C. P. D. 450) ; 
and Searle v. Matthews (W. N. 1883, p. 176). 

However, if all parties are before the Court, it can 
order the unsuccessful party to pay the applicant's 
costs directly, and then the subject-matter of litiga- 
tion can be given up to the successful party, dis- 
charged from any lien upon it for the applicant's 
costs. (Beeves v. Barraud, 7 Scott, 281.) 

The applicant is none the less entitled to this 
charge upon the fund, because the unsuccessful dis- 
putant being insolvent, the successful one will, in all 
probability, be unable to reimburse himself for the 
diminution of the fund from the insolvent (Pitchers 
v. Edney, 4 B. N. C. 721) ; and it is submitted 
that in such a case, if the fund were insufficient, 
the applicant would be entitled to get the amount 
by which it was deficient from the successful party. 
However, if the applicant has been offered an in- 
demnity from either claimant, and he has refused it, 
he will not get his costs of interpleader proceedings 
afterwards instituted by him. (Gladstone v. White, 
1 Hodges, 386.) See, too, Jones v. Began (9 Dowl. 
580), where as the defendant, who was sued by both 
claimants, had refused an indemnity, he was held to 
be not entitled to any costs, save those in the action 
brought by the unsuccessful party. 

It need hardly be mentioned that the unsuccessful 
disputant has to bear not only the applicant's costs 
but the successful party's, as well as his own. This 
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is so whether the latter succeeds in the issue, or 
otherwise, as by his opponent abandoning his claim 
(Cuselv. Pariente, 7 M. & Gf. 527), and in whatever 
character that opponent appears. (Melville v. 
Smark, 3 M. & GL 57.) 

So far it has been assumed that all the parties 
appear. It may, however, happen that neither of 
the claimants, or only one of them, appears. 

If neither claimant appeared, the proper order 
would seem to be that any action against the 
applicant be stayed, he paying into Court the fund, 
or holding it subject to the order of the Court, after 
deduction thereout of his own costs of interpleading. 

If a claimant plaintiff did not appear, the proper 
order would seem to be that the action against the 
applicant be stayed, the fund or property handed 
over to the claimant, after deduction thereout of the 
applicant's costs of interpleading (not of the action), 
the claimant to be at liberty to apply that the 
plaintiff claimant do pay, to him the amount by which 
the fund has been diminished, owing to the appli- 
cant's deduction therefrom for his costs. 

In the event of a claimant not appearing, the rule 
was that the defendant and the plaintiff do eaoh pay 
their own costs, and the fund, or subject-matter in 
dispute, be handed over to the plaintiff : Lambert v. 
Cooper (5 Dowl. 547) ; Murdoch v. Taylor (8 Scott, 
604; 6 B. N. C. 293).. This rule certainly does 
seem to involve the illogical result that it depends 
on the act of a third party (his own conduct being 
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the same) whether the applicant gets his costs or 
not, and would perhaps not now he deemed just or 
reasonahle. 

It seems, too, that in this latter case the defendant 
would have to pay the costs of the action against 
him, so far as it had proceeded. (Murdoch v. Taylor, 
and Lambert v. Cooper, ubi supra ; of. too, Hansen 
v. Maddox, L. E. 12 Q. B. D. 100.) 

As to what constitutes an appearance of such a 
nature as to subject a party to liability for costs, 
see Glazebrook v. Pickford (2 D. N. S. 248 ; 10 M. 
& W. 279), where it was held that appearance 
merely for the purpose of objecting to irregularity 
of procedure, and not for the purpose of litigating 
claims, was not an appearance attended with these 
consequences. See, too, Rooda v. Gun and Shot, 8fc. 
Company (28 L. T. N. S. 635, Q,. B.), where the 
claimant was held to have appeared sufficiently to 
warrant his being ordered to pay the costs. 

Upon the trial of the issue, it may happen that Appor- 
the parties are both partially successful and partially of coats, 
unsuccessful, and the principle adopted in these parties 
cases is to apportion the costs of the two parties, £^ 
according to the amounts in respect of which each 
succeeded. This principle seems to have been first 
adopted in the case of Dixon v. Yates (5 B. & A. 
313 ; 39 E. E. 489 ; see the form of final order in 
this case, at p. 347). 

If necessary, too, the Courts will, for the purpose 
of adjusting the costs justly, order the issues to be 
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distributed. (Staley v. Bedwell, 10 Ad. & Ell. 145.) 
In Carr v. Edwards (8 Dowl. 29), where the fund in 
dispute was £182, of which the plaintiff only re- 
covered £50, it was held that the Judge at Chambers 
had exercised a wise discretion in ordering each 
side to pay its own costs. And it seems that in 
these cases, where neither party is wholly successful, 
but both are partially so, there will not, as a rule, b,e 
any general costs of the cause given. For this, the 
authorities are Lewis v. Holding (2 M. & Gr. 875) ;. 
on this point overruling Staley v. Bedwell ; and 
Clifton v. Davis (25 L. J. Q. B. 344; 6 Ell. & Bl. 
392). 

In the case of Lewis v. Holding, where the sheriff 
seized five horses, and on the trial of the issue it 
was found that two of them belonged to the claimant, 
Tindal, 0. J., says : " I cannot consider this case as 
in the nature of an action of trover, in which, by the 
strict rule of law founded upon the Statute of 
Gloucester, the plaintiff is entitled as of right to the 
costs of the cause, if he succeeds as to any part of 
it. I cannot think that costs under the Interpleader 
Act were meant to be subjected to so rigorous a 
rule. I think that a reasonable and equitable course 
will be upon the finding of the jury in this case to 
direct that the Master should look at the bill of costs 
on both sides, and see how much was incurred by 
the claimant in making out his claim as to the two 
horses, and how much by the execution creditor in 
making out his defence as to the three, and that he 
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should balance one set of costs against the other,' 
and for this purpose look at the briefs and ascertain 
how much of the briefs and witnesses and other 
expenses relate to the two horses, and how much to 
the three. That seems to be the just and proper 
course to be adopted with respect to the costs of the 
issue." 

In this last case, the claimant was allowed his 
costs of the interpleader proceedings prior to the 
direction of the issue, because the events proved that 
it was right and necessary for him to appear ; but no 
costs subsequent to the trial were allowed him, 
because the claimant by claiming more than he 
ought, forced the execution creditor to resist his 
claim. (See the form of the order in this case at 
p. 885 of the report.) 

This same rule was followed in CM/ton v. Davis 
(also a sheriff's case), Crompton, J., saying, "The 
principle regulating the taxation of costs does not 
apply. This case is to be treated as if there were 
no general costs of the cause, and as if neither party 
were victorious. Each is successful pro tanto." 

If after the conclusion of the proceedings on the 
issue, an application for the purpose of getting the 
fund out of the Court, or for any other purpose 
rendered necessary by the order directing the issue, 
is made, the successful party will get the costs of 
this application also. (Meredith v. Rogers, 7 Dowl. 
596 ; Barnes v. Bank of England, 7 Dowl. 319.) If, 
however, it should so be, that there is no occasion to 

c. 7 
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apply for any purpose, save to get costs, and there 

has been no direction originally that the parties 

should apply after the issue in the matter of costs, 

then if the unsuccessful party has not been asked to 

pay the costs, it has been held that he will not have 

to pay the successful party's costs of the application. 

(Bowen v. Bramidge, 2 Dowl. 213.) 

Costs dealt As a general rule the costs in interpleader are not 

tennina- dealt with until the termination of the whole matter, 

ceedingai " an( l are not determined on interlocutory proceedings. 

(Hood v. Bradbury, 6 M. & G. 981.) 

A Master has no jurisdiction under r. 15 to deal 
with any other costs than those of the interpleader 
proceedings before him. Order LIV., r. 12 (1), 
prevents his dealing with the costs of any action 
commenced against the applicant. (Hansen v. 
Maddox, L. E. 12 Q. B. D. 100.) It is not just or 
reasonable that a plaintiff should pay the applicant's 
costs of the action, except in the case of the plaintiff 
failing in the interpleader. (Hansen v. Maddox, 
ubi supra.) 

By virtue of § 49 of the Judicature Act, 1873, 
there is no appeal from an order in interpleader 
proceedings as to costs only. (Cf. Hartmont v. 
Foster, L. E. 8 Q. B. D. 82, 0. A. Field v. 
Bimngton, 5 Times Eeports 642, C. A.) 

Practice in Sheriff's Interpleader. 
Order The practice is regulated by rules 5 — 18 of 

Order LVIL, and § 17 of the Common Law Pro- 
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cedure Act, 1860. These axe all set out on pp. 48 — 
50, -with the exception of rules 12, 16, 16a, and 17 
of Order LVIL, which are as follows : — 

Rule 12. " When goods or chattels have been Power to 
seized in execution by a sheriff or other officer charged of goods 
with the execution of process of the High Court, and execution. 
any claimant alleges that he is entitled under a bill 
of sale, or otherwise, to the goods or chattels by way 
of security for debt, the court or a judge may order 
the sale of the whole or a part thereof, and direct the 
application of the proceeds of the sale in such manner 
and upon such terms as may be just." 

Rule 16. " Where a claim is made to or in respect Sheriff's 
of any goods or chattels taken in execution under 
the process of the Court it shall be in writing, and 
upon the receipt of the claim, the sheriff or his officer 
shall forthwith give notice thereof to the execution 
creditor according to Form 28 in Appendix B., or to 
the like effect, and the execution creditor shall within 
four days after receiving the notice, give notice to 
the sheriff or his officer that he admits or disputes 
the claim according to Form 29 in Appendix B. or 
to the like effect. If the execution creditor admits 
the title of the claimant and gives notice as directed 
by this rule, he shall, only be liable to such sheriff or 
officer for any fees and expenses incurred prior to 
the receipt of the notice admitting the claim." 

Rule 16a. "When the execution creditor has given With- 
notice to the sheriff or his officer that he admits the sheriff. 
claim of the claimant, the sheriff may thereupon 
7(2) 
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withdraw from possession of the goods claimed, and 
may apply for an order protecting him from any 
action in respect of the said seizure and possession of 
the said goods, and the judge or master may make 
any such order as may be just and reasonable in 
respect of the same : Provided always that the 
claimant shall receive notice of such intended appli- 
cation, and if he desires it may attend the hearing 
of the same, and if he attend, the judge or Master 
may, in and for the purposes of such application, 
make all such orders as to costs as may be just and 
reasonable." 
CtoBt^in Rule 17. " Where the execution creditor does not 

pleader, in due time, as directed by the last preceding rule, 
admit or dispute the title of the claimant to the goods 
or chattels, and the claimant does not withdraw his 
claim thereto by notice in writing to the sheriff or 
his officer, the sheriff may apply for an interpleader 
summons to be issued, and should the claimant with- 
draw his claim by notice in writing to the sheriff or 
his officer, or the execution creditor in like manner 
serve an admission of the title of the claimant prior 
to the return day of such summons, and at the same 
time give notice of such admission to the claimant, 
the judge or master may, in and for the purposes of 
the interpleader proceedings, make all such orders as 
to costs, fees, charges and expenses as may be just 
and reasonable." 

The effect of the sheriff taking out an interpleader 
summons is to debar the judgment creditor from 
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issuing execution up to the value of the goods already 
seized, and therefore from issuing a bankruptcy notice 
on the debtor under § 4, sub-sect. 1 (g) of the Bank- 
ruptcy Act, 1883. (In re Follows, (1895) 2 Q. B. 
521.) 

A solicitor has no authority, apart from special 
instructions from his client, in engaging in inter- 
pleader proceedings. (James v. Bicknell, L. E. 20 
Q. B. J). 164.) " As a reasonable man," says 
Wills, J., "he (the judgment creditor) may well 
decide to give way, and to refuse to stake the cost and 
anxiety of a second litigation against the chance of 
success." 

The sheriff then, on receiving written notice of the 
claimant's claim, must at once give the prescribed 
notice thereof to the execution creditor (see Form 16, 
in Appendix D. at p. 190). On receipt of this 
notice, the execution creditor has four days to notify 
to the sheriff his decision on the question whether he 
admits or disputes the claimant's claim. If he 
admits the claim his duty is to give notice thereof to 
the sheriff in the prescribed mode (see Form 17, 
in Appendix D. at p. 190), in which case the execu- 
tion creditor's liability is limited as specified in 
rule 16, and the sheriff can be protected by an order 
as specified in rule 16a. 

If, however, the execution creditor fails to admit 
the claimant's title, and the latter persists in his asser- 
tion of title, then the sheriff should proceed to inter- 
plead as specified in rule 17. 
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AppKca* The application as in stakeholder's interpleader, 
summons is by a summons at Chambers, before the Master, 
hers. " taken out in the action in which the execution 
creditor is plaintiff, and it calls upon the execution 
creditor and the claimant or claimants to attend 
upon the hearing of an application of the sheriff 
that they do appear and state the nature and par- 
ticulars of their respective claims, &c, &c. (See 
form of summons, post, in Appendix D., form 1, 
p. 180.) 
Service of This summons must be duly served on the parties 

summons. / J *■ 

called upon to appear, or else no order can be made 
against them. In Lambert v. Townsend (1 L. J. 
Ex. N. S. 113), it was held that service of the rule 
on the claimant's wife and two attempts at service 
on himself were insufficient ; and in Phillips v. Spry 
(1 L. J. Ex. N. S. 115), it was held that a service 
of the rule on the agent of the execution creditor's 
attorney was a good service. 

On the return of the summons the sheriff may, 
but should not, save for special reasons, support his 
application by an affidavit stating that he has seized 
the goods, and has received notice of the adverse 
claim. (See form of affidavit, post, in Appendix D., 
form 2, p. 181.) 

He need not deny collusion in this affidavit. 
[Dobbins v. Green, 2 Dowl. 509.) 
, If he has been guilty of any delay in his appli- 
cation, he must explain this in his affidavit, in the 
first instance, for the Court has held that a supple- 
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mental affidavit explaining the delay will not be 
allowed. (Cook v. Allen, 2 Dowl. 11.) 

On the hearing of the summons, neither execution Hearing of 
creditor nor claimant may appear; either one may ummons- 
appear, and not the other ; both may appear. 

In the event of neither of them appearing, an 
Order may be made to sell so much of the goods as 
will satisfy the sheriff's poundage and expenses, and 
that thereupon the rest of the goods be abandoned. 
(Eveleigh v. Salisbury, 3 B. N. C. 298: 5 DowL 
369.) 

If the execution creditor appear, but the claimant 
do not, the latter is barred as against the sheriff. 
(Perkins v. Burton, 2 DowL' 108 : 3 Tyr. 51 ; Bowl- 
den v. Smith, 1 Dowl. 417.) If the execution 
creditor do not appear and the claimant does, the 
Court will make an order that the sheriff should 
withdraw from possession, and that no proceedings 
should be taken against him by the execution 
creditor " in respect of the seizure of the goods now 
claimed." See Boble v. Cummins, 7 Ad. & ELL 
580; and Donninger v. Hinxman (2 Dowl. 424). 

If the execution creditor do not appear, the exe- 
cutions being void, but the claimants, if more than 
one, do, then the question will be settled between 
the two claimants who have appeared. (Gethin v. 
Wilks, 2 Dowl. 189.) 

If the execution creditor finds that there are no 
goods liable to bis execution, or determines to 
relinquish his right, his proper course is to notify 
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this determination to the sheriff, and not to appear 
at all. If such being his position, he yet does 
appear, he will have to pay his own costs. {Glazier 
v. Cooke, 5 N. & M. 680 : cf. C. v. D., W. N. 1883, 
p. 207.) 

If, however, both parties appear, then although it 
is not necessary that the execution creditor should 
support his case with an affidavit {Angus v. Wootton, 
3 M. & W. 310), as indeed his position is plain 
enough, yet the claimant must he prepared with one 
{Powell v. Lock, 3 Ad. & Ell. 315), which need not 
necessarily be his own. {Webster v. Delafield, 18 
L. J. C. P. 187.) 

The claimant's affidavit should give full par- 
ticulars as to the whole of the claimant's claim, as 
e.g., if he claim the property seized as security, all 
the monies which he alleges are secured thereon; 
otherwise he runs the risk of an order confining his 
right to only so much of his debt as he has given 
particulars of. {Hockey v. Evans, L. E. 18 Q. B. 
D. 390, C. A.) 

No one can be heard upon the summons, unless 
he has been called upon to appear, although he be in 
fact a claimant; and if certain persons have been 
called upon to appear in one character, they cannot 
appear in another. 

Thus, in Clarke v. Lord (2 Dowl. 55), a mort- 
gagee appeared as a claimant, on the hearing of a 
rule obtained by a sheriff, without having been called 
on. It was held that he could not be heard ; and it 



claimant, 
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was also held that assignees under a fiat in bank- 
ruptcy who had been called on, need not and should 
not have appeared if the bankruptcy is put an end to 
before the hearing of the rule. 

However, in Ibbitson v. Chandler (9 Dowl. 250), 
where the sheriff's rule called upon the provisional 
assignee to appear, and the assignees who had 
subsequently been appointed, appeared, it was held 
that they were entitled to be heard. 

When the practice was to apply to the Court for New 
a rule, the defendant in ordinary interpleader 
{Walker v. Kerr, 12 L. J. Ex. N. S. 204), and the 
sheriff in sheriff's interpleader, had the power on a 
new claimant appearing to make him a party to the 
rule, and get the rule enlarged for this purpose. In 
applications at Chambers by summons, an adjourn- 
ment of the summons if necessary, to enable the 
new claimant to appear prepared, should probably 
be obtained. 

As to the different courses open to the Master Enlarge- 

. ment of 

to take, it must be remembered that one course time to re- 
always open is, while refusing the application of the 
sheriff, to give him time to return the writ of fi. fa. ; 
in fact to leave him to perform the duty cast upon 
him by the law in the best manner he can. [Rex v. 
Sheriff of Hertfordshire, 5 Dowl. 144 : 2 H. & W, 
122, S. C.) 

The order in this case, not being a final one, 
could, it is submitted, be appealed against by the 
sheriff, or either of the other parties. 
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Summary 
determi- 
nation. 



Sheriff 
may ap- 
peal from 
summary 
decision. 



Determi- 
nation of 
matter 
under 
Eule 12. 



As to a summary determination of the matter, it 
may be effected under exactly the same circum- 
stances, and upon the same grounds, as in the case 
of ordinary interpleader, both in respect of the cir- 
cumstances, when the consent of both parties, or of 
one, or of neither is required, and in all other 
respects. (See ante, pp. 56 — 59.) 

As to appeal, too, the summary determination 
stands in the same situation as in stakeholder's 
interpleader. 

The summary decision may, however, be appealed 
against by the sheriff, as he is neither a party within 
the meaning of § 17 of the Common Law Procedure 
Aot, 1860, nor " a claimant " within the meaning of 
Eule 11 of Order LYII. {Smith v. Barlow, L. E. 
26 Oh. D. 605, C. A.) 

Another quasi summary method of dealing with 
the matter is afforded by means of the provisions of 
Eule 12, which enables the Court or Judge (and 
therefore the Master or District Eegistrar), when 
the claimant claims the goods under a bill of sale, or 
otherwise by way of security for a debt, to order a 
sale of the whole or part of the goods, and to direct 
the application of the proceeds as the Court or 
Judge thinks fit. (For a form of order in this case 
see Appendix D., form 13, p. 188.) 

With respect to this course of proceeding, it has 
been well remarked* " that this provision is an 



* Archibald's Forms of Summonses and Orders. 
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exceedingly beneficial one, and that if the judgment 
creditor cannot question the claimant's title, or where 
he claims under a hill of sale, cannot show that the 
bill of sale is defective or satisfied, he had better 
consent to this order, beoause a bill of sale by way 
of mortgage may entitle the claimant to succeed 
upon an issue, under the ordinary orders, subjecting 
the judgment creditor to the payment of costs with- 
out any means of realizing the equity of redemption, 
excepting by bankruptcy ; whereas under this order 
he will get the balance, if any, after the claimant is 
satisfied. Where the judgment creditor cannot dis- 
pute the claim, but thinks the goods may realize 
enough for both claims, his best course is to obtain 
an adjournment, and get the sheriff to value the 
goods." 

However, it was said by Bramwell, B., in Pearce 
v. Watkins (2 F. & F. 377), that the sale under this 
section would only be ordered under special circum- 
stances ; and in that case, which was an application 
by the execution creditor to sell, he refused it, saying 
that he did not see why the claimant should not 
" nurse his security " if he wished. " There are," 
says Lindley, M. E., in Stem v. Tegner, (1898) 1 
Q. B. 37, "three cases which arise in practice. First 
of all, the case where the security is ample, and where 
the bill of sale holder tries to assert his rights so as 
to defeat the execution creditor. That is the common 
case which § 13 of the Common Law Procedure Act, 
1860, was intended to rectify. The bill of sale holder 
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cannot stand upon his rights when it is plain that he 
is defeating the execution creditor, which, of course, 
involves the assumption that after paying off the bill 
of sale, there will he something left. That is a plain 
case ; in such a case a sale will he ordered. The 
next case is where the security is plainly deficient. 
There, if there were a sale, there would not be a 
surplus, whence it follows that the only proper course 
is to direct the sheriff to withdraw. What has the 
execution creditor to do with the goods if he cannot 
possibly get anything out of them? That is another 
plain case. The third case is somewhat more diffi- 
cult. When it is doubtful whether the security is 
sufficient to pay off the secured creditor or not, what 
is the right course to take ? The proper course in 
such a case is for the Court to say 'unless the execu- 
tion creditor will guarantee the secured creditor 
against loss of sale, we will not order the sale."' 
Accordingly, in that case, where, upon the evidence 
of value, it was doubtful whether there would be 
enough to pay the bill of sale holder, and the execu- 
tion creditor refused to give an indemnity, the Court 
refused to order a sale, and ordered the sheriff to 
withdraw. 

Under this rule the Court has power in ordering a 
sale, to put the execution creditor in a better position 
as against the holder of the security, than the position 
held by the giver of the security (the execution 
debtor) (Forster v. Clowser, (1897) 2 Q. B. 362) ; its 
powers apparently being untrammelled by the rules 
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either of law or of equity, and limited only by what 
is "just."* 

Neither this rule, nor § 13 of the Common Law 
Procedure Act, of which it is substantially a re-enact- 
ment, has the effect of compelling a sheriff to inter- 
plead when a claimant claims the goods as security 
for a debt. He may still, as before, withdraw, and 
return nulla bona, if satisfied of the validity of the 
claimant's title. {Scarlett v. Sanson, L. R. 12 
Q. B. D. 213, 0. A.) 

If a sale be ordered under this section, the pro- 
ceeds to be applied primarily in paying off the 
claimant's claim, the claimant is only entitled to be 
paid such sum, as on the hearing of the summons 
on which the order was made, he has by affidavit or 
otherwise given evidence that he claimed. {Hockey v. 
Evans, L. E. 18 Q. B. D. 390, C. A.) 

* The case of Forster v. Clowser must not be misunderstood. 
It turned upon the exercise of discretion as to what was " just " 
in the particular case, and did not lay down any absolute rule 
of law. Where, therefore, in a subsequent case of Beall v. 
McNally, in which the author was engaged, the Master, under 
a similar state of circumstances {e.g., seizure, under an execu- 
tion of goods covered by a bill of sale recently granted, under 
which the principal moneys and interest were only repay- 
able by instalments over a long period) held that he was bound 
by Forster v. Clowser to limit the claimant to interest up to date, 
the judge in Chambers (Mr. Justice Bucknill) on appeal reversed his 
decision and held that, primA facie, it was not " just " to interfere 
with the contractual rights of mortgagor and mortgagee, in any 
other respect, than by ordering a sale under the rule. He gave 
leave to appeal, but no appeal was brought. 
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If neither of the above-mentioned courses is adopted, 
there remain still three courses open, viz. : — 

(1.) The direction of an issue, or an action be- 
tween the claimant and the execution creditor. 

(2.) The statement of a special case. 

(3.) A reference of the matter from the Master to 
the Judge at Chambers. 

As to (3) nothing more need be said save that it 

is a course only to be adopted if the Master thinks 

it a fit course to take owing to special difficulties 

in the matter. 

Interim As j) t Q the issue or special case will necessitate 

disposition j , 

of subject- considerable delay, the courses that may be adopted 

litigation, as to the interim disposition of the subject-matter 

of litigation should be here considered. The goods 

may at the time of the sheriff's application be either 

sold or unsold. 

If unsold the usual course is to require the value 
of them, or the amount for which execution is being 
levied, to be paid by the claimant into Court, or 
security to be given by him to the satisfaction of 
the Master for payment of the amount, or. in default 
thereof, that the goods be sold, and the proceeds, 
deducting the expenses of sale and possession money 
from the date of the order, be paid into Court to 
abide the event. 

Or an order may be made (but this is not so 
usual) that the sheriff do sell the goods, and pay 
the proceeds after deducting the expenses of sale into 
Court. 
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Or an order may be made that the sheriff do 
withdraw from possession upon payment of the 
amount of the execution into Court by the claimant, 
or upon his giving security for the same ; that in 
the meantime the sheriff do continue in possession, 
and the claimant pay possession money, unless he 
desires the sheriff to sell, in which case the sheriff is 
to sell and pay the money into Court after deduct- 
ing expenses of sale and possession money. (See 
different forms of orders, post, in Appendix D, 
forms 8, 9, and 10, pp. 183—186.) 

If the claimant pay money into Court to procure 
the withdrawal of the sheriff and prevent the sale of 
the goods pending determination of an issue, he will, 
nevertheless, have to pay money into Court again to 
prevent a sale, if another execution creditor seizes 
the goods, and another issue is ordered. (Kotchie v. 
The Golden Sovereigns, (1898) 2 Q. B. 164, C. A.) 

If the sheriff be directed to hold money to " abide 
the order of the judge of the County Court" to 
which the interpleader proceedings are transferred, 
the sheriff is not bound to part with the money 
(whether the interpleader proceedings be prosecuted 
or abandoned), except pursuant to an order of such 
judge. (Discount Banking Co. v. Lambarde, (1893) 
2 a B. 329.) 

With respect to the provision that the sheriff do 
withdraw from possession "upon the claimant giving 
security for a certain amount to the satisfaction of 
the Master," it was held in Darby v. Waterlow (L. E. 
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3 C. P. 453 ; 37 L. J. 0. P. 203), that, as between 
the sheriff and the execution creditor the sheriff was 
justified in withdrawing on receiving information 
from the claimant that security had been given, 
pursuant to the order ; this indeed was the fact, 
although the claimant had obtained the Master's 
satisfaction, by untruly saying that the sureties were 
approved by the execution creditor, and although 
the bond was, when tendered to the Master, un- 
stamped. 

If the sheriff has already sold the goods, he will 

be directed to pay the whole amount into Court, 

suspending his claim to poundage, his right to whioh 

will depend upon whether the execution creditor 

succeeds or not. {Barker v. Dynes, 1 Dowl. 169.) 

Receiver Instead of ordering a sale by the sheriff, there is 

^"pointed jurisdiction under § 25, sub-sect. 8, of the Judicature 

aKUe! ° f Act, 1873 > to order ttat a receiver be appointed of 

the subject-matter in dispute, and this will be done 

in a proper case. 

Thus in Howell v. Dawson (L. E. 13 Q. B. D. 67), 
where the property seized consisted of four cabs, 
six horses, harness, &c, used in the business of a 
cab proprietor, a going concern and remunerative; 
an order was made that a receiver and manager 
thereof should be appointed at the claimant's ex- 
pense ; that if the claimant succeeded on the inter- 
pleader issue, the execution creditor should pay the 
expenses of such receiver and manager ; that the 
receiver and manager should give security ; and that 
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no action should be brought against the sheriff, and 
no action against him with regard to his handing 
oyer to the receiver the goods seized. 

If the claimant be in possession of the goods 
seized as a receiver acting under the order of the 
Court, in lieu of ordering him to pay the value 
thereof into Court, an order will be made that he 
hold the goods, and keep them subject to the fur- 
ther order of the Court ; for this course will fully 
protect the execution creditor's interests. {Purkiss 
v. Holland, 31 Sol. J. 702.) 

This will be a proper place to refer to the course Actions, 
pursued with respect to the staying, or allowing dently of 
actions to be brought independently of the inter- dOT e pro- a " 
pleader proceedings. And it may be stated broadly oeedSngs. 
that unless there is really a clear and distinct cause 
of action, such actions are looked on with great 
disfavour by the Courts. 

With respect to actions against the sheriff by the B 3 rda ™". 

^ -i • ■ i 8Jlc 3'ffJUHSu' 

claimant, as a general rule the order directing the sheriff, 
issue, or otherwise disposing of the matter, provides 
that no action shall be brought against the sheriff 
{Carpenter v. Pearce, 27 L. J. Ex. 143) ; and if it 
does so provide, of course none can be brought, and 
any action pending will be restrained {Winter v. 
Bartholomew, 25 L. J. Ex. 62), the rule being that 
if the sheriff has acted bona fide and not been guilty 
of any gross and culpable neglect, he shall not be 
subject to any action. (Of. Martin v. Jameson, Cababe 
& Ellis, p. 226.) 

c. 8 



114 INTERPLEADER. 

The cases of Hollier v. Laurie (3 0. B. 344), and 
Abbott v. Richards (13 M. & "W. 194), in which it 
was held that the successful claimant might bring 
an action against the sheriff for trespass to the pre- 
mises, though not for conversion of the goods, would 
not be followed, and must, it is submitted, be con- 
sidered as having been overruled in the case of 
Winter v. Bartholomew. (In confirmation of this 
view, see the judgments in the recent case of Smith 
v. Critchfield, L. E. 14 Q. B. D. 873, 0. A.) 

Even if the claimant has a good title to the goods 
seized, and knows he has, it is an improper course for 
him to at once bring an action against the sheriff for 
an illegal seizure, before the sheriff has had time to 
interplead ; and if he bring such action he will be 
ordered to pay his own costs of it. (Billiard v. 
Sanson, L. E. 21 Ch. D. 69, 0. A. ; of. Aylwin v. 
Evans, 52 L. J. Ch. 105.) 
Byexecu- With respect to an action by the execution cre- 
tor D against ditor against the sheriff, as a general rule, as the 
sheriff. order directing the issue restrains any action against 
the sheriff, this would of course include an action 
by the execution creditor. Generally speaking, the 
circumstances would not be such as to give the exe- 
cution creditor any such right of action, unless he 
had sustained damage by reason of the sheriff's 
negligence in the matter of the execution. 

However, in Brackenlury v. Laurie (3 Dowl. 180), 
where an issue was directed, it was made part of the 
order by Parke, B., that the sheriff should be dis- 
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charged from all liability except for any neglect he 
may have been guilty of in executing the writ, and in not 
appointing a deputy according to the Act : there being 
grounds on which the execution creditor claimed a 
right against him, if by reason of them he should 
be defeated in the issue. 

The circumstances of the case do not appear to 
admit of any independent action by the sheriff, 
against either the execution creditor or the claimant ; 
nor does any such action by the execution creditor 
against the claimant seem to be practicable. 

The only other action possible therefore is one by By ciaim- 
ihe claimant against the execution creditor, and the S-ecution 
order directing the issue, or otherwise disposing of oredltor - 
the matter, may stay any such action. (Carpenter v. 
Pearce, 27 L. J". Ex. 143.) 

However, " no action " as a rule means no action 
against the sheriff only. (Hook v. Ind, Coqpe fy Co., 
36 L. T. 467.) 

It would seem that if the execution creditor has 
merely put the sheriff in motion to levy on the goods 
of his judgment debtor, by means of the writ of 
fi. fa. (and this is all that the execution creditor, as 
a rule, does) he cannot be liable to an action at the 
suit of any one, and in Woollen v. Wright (31 L. J. 
Ex. 503), it was held that his acceptance of an issue 
with the claimant in no way made him liable as 
having ratified a trespass by the sheriff, and the 
theory that he was liable on the ground that the 
sheriff, as his agent, had committed a trespass, was 
8 (2) 
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distinctly rejected. Walker v. OUing (32 L. J. Ex. 
142) is really no authority to the contrary, as there 
it was assumed that the execution creditor was liahle 
to pay some damages, the only question being, what 
was the amount. As to whether the execution 
creditor really was in law liahle at all, see the con- 
cluding remarks of the judgment of Pollock, 0. B. 
(See too Toppin v. Buckerfield, 1 Cababe" & Ellis, 
p. 157.) 

Lewis v. Jones (2 Gale, 211 ; 2 M. & W. 203), 
however, is a case in which, where the execution 
creditor had given special directions to the sheriff as 
to the levy, and the particular goods to be seized, 
the order of the Court reserved to the claimant 
(1) a right to sue the sheriff for the damages, if any, 
sustained by the claimant, by reason of the alleged 
negligence and misconduct of the sheriff in levying 
(though the claimant was expressly forbidden to sue 
the sheriff in trespass for the seizure) ; and (2) a 
right to sue the execution creditor for damages sus- 
tained by his having constituted the sheriff his agent 
to levy on the goods of the claimant. The special 
directions in this case would seem to have created 
the relation of prinoipal and agent, which, as a rule, 
does not exist. 

The solicitor of the exeoution creditor has no 
implied authority from his client to direct the 
sheriff what goods he shall seize ; and if he do so 
direct, the execution creditor will not be liable for 
the seizure on that ground, if wrongful. {Smith v. 
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Keal, L. E. 9 Q. B. D. 340, 0. A.) "It is not 
■within a solicitor's authority," said Lindley, L. J., 
" to tell the sheriff how to perform his duty. It is 
the sheriff's business to find out what goods to 
seize, and if he seizes the goods of the wrong person, 
such person has his remedy against the sheriff ; but 
upon what principle can the innocent execution 
creditor be made liable? His solicitor is not his 
agent for the purpose of giving verbal directions to 
the sheriff, as distinguished from directions on the 
writ itself." 

Nothing more need be here said as to the frame 
and construction of the issue, or the proceedings on 
and after it till judgment signed, as these in no way 
differ from the like matters in ordinary interpleader, 
where they are fully treated. (See ante, pp. 66 — 88.) 

The same observations apply to the proceedings 
on a special case. (See ante, p. 66.) 

Here, however, it will be right to advert to the Effect 
effect which the bankruptcy of the execution debtor ruptcy of 
may have upon interpleader proceedings. debtor! 011 

Of course, if the bankruptcy takes place at a time 
when the trustee in bankruptcy would gain no 
priority over the execution creditor to the goods or 
their proceeds, no reason presents itself why the 
matter should not be fought out between the execu- 
tion creditor and the claimant. But §§ 45 and 
46 of the Bankruptcy Act, 1883, give the trustee 
priority over the execution creditor in certain events, 
and under certain circumstances; and in those 



118 INTERPLEADER. 

events and circumstances the trustee will none the 
less have priority because interpleader proceedings 
are pending : for those proceedings only purport to 
regulate rights between the execution creditor and 
any claimants to the goods seized, and in no way 
affect the rights of the trustee in bankruptcy, repre- 
senting as he does the general body of the creditors. 
(See Ex parte Sailing, In re Haydon, L. E. 7 Oh. D. 
157, C. A. ; a case decided under the Bankruptcy 
Act of 1869.) 

Notwithstanding the existence of an interpleader 
order, directing the sheriff to sell, he must comply 
with the directions of § 11, sub-sect. 1 of the Bank- 
ruptcy Act, 1890, and, on notice of a receiving order 
against the debtor, hand over the goods, if unsold, 
or their proceeds, if sold, to the official receiver. 
{In re Harrison, (1893) 2 Q. B. 111.) 

"Where, therefore, the execution creditor finds that 
even although he defeated the claimant on the issue, 
it would only result in his finding himself met by an 
overriding title in the trustee in bankruptcy, his best 
course is naturally to drop the interpleader proceed- 
ings, out of which he can in no event get the fruits 
of victory. 
Intorplea- Pending the determination of interpleader pro- 
ceedings, ceedings, the execution creditor cannot take bank- 
execution ruptcy proceedings against his debtor by serving upon 
rfthe 18 ' 4 niTn a bankruptcy notice under § 4, sub-sect. 1 (g), 
Bank- of the Bankruptcy Act, 1883 ; for the interpleader 
Act, 1883. proceedings are, in substance, a stay of execution 
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■within the meaning of that sub-section, and until 
their determination, the execution creditor is not in 
a position to again issue exeoution on his judg- 
ment. {Ex parte Ford, In re Ford, L. R. 18 Q. B. D. 
369.) 

In Angell v. Baddehy (L. E. 3 Ex. Div. 49 ; 47ggg*. 
L. J. Ex. 86 ; 37 L. T. 653 ; 26 W. B, 137), it was der pro- " 
held that, pending the trial of an interpleader issue, no atso-' 
the execution creditor had no absolute right to animate 
immediate return to the writ. " The test whether Je^teiy" 
the right is absolute or not," said Brett, L. J., " is ret "™ 
to see whether the return would be of any use to the 
plaintiff. I cannot see that any return the sheriff 
can make to the writ pending the interpleader issue 
can be of any use to the plaintiff ; the return would 
be futile." 

It seems, too, from this case, that if the sheriff, 
after the usual order is made, that in default of the 
claimant giving security the sheriff do sell the goods, 
do not sell the goods on default being made, but 
withdraw from possession, the proper course for the 
execution creditor to take is to apply " to the Court 
or a judge, and claim the henefit of the interpleader 
orders, and call upon the sheriff to sell the goods " 
(per Bramwell, L. J., p. 53) ; and (per Brett, L. J.), 
" I am inclined to think that the sheriff might be 
attached for not obeying the order made at his own 
instance." (Of., however, Collins v. Cliff, 8 L. T. 
N. S. 466.) 

If a party takes any steps in violation of an inter- Attach- 
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ment for pleader order, he can be attached for contempt of 

contempt. * 

Court. 

Thus, in Cooper v. Asprey (32 L. J. Q. B. 209 ; 
3 B. & S. 932), where, after service of the sheriff's 
interpleader summons on the claimant, the latter 
not only continued in possession of the goods, but pro- 
ceeded to sell them, an order to attach him was made 
absolute. (Cf., too, Angell v. Baddeley, ubi supra.) 
Costs. With respect to the costs of the proceedings in 

sheriff's interpleader, the rule used to be that the 
sheriff should pay his own costs, however proper 
and meritorious his conduct might have been, it 
being deemed that a sufficient benefit had been con- 
ferred upon him by allowing him to interplead at 
all, and so relieve himself from a position of diffi- 
culty cast upon him by the law. (See Barker v. 
Dynes, 1 Dowl. 169 ; Bryant v. Ikey, 1 Dowl. 428 ; 
Morland v. Chitty, 1 Dowl. 520 ; and Field v. Cope, 
1 Dowl. 567.) 

This rule, however, has for some time past ceased 
to be followed, and a sheriff -has been put in the 
same beneficial position, as regards the costs of the 
interpleader,, as an ordinary stakeholder. For the 
present practice, as to the sheriff's costs, it will be 
best to cite the considered judgment of Field, J., in 
the case of Searle v. Matthews ("W. N. 1883, p. 176), 
which was approved, followed, and regarded as a 
correct exposition of the law, by the Queen's Bench 
Division, in the case of Goodman v. Blake (L. R. 19 
Q. B. D. 77). 
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" There have been recently before me," said 
Field, J"., "several oases of interpleader, both by 
sheriffs and parties, in whioh the question raised has 
been whether the sheriff or party interpleading is 
entitled to costs, and, if so, at what point of time 
his right to them commences. The same question 
was brought before me several years ago, when I 
was at Chambers, and I took pains to inquire what 
had been the practice as well in the Courts of 
Common Law as in the Court of Chancery. I 
have again made inquiries as to the practice, and 
the result has been that, although the practice at 
Chambers of this Division has to some extent 
varied, the general rule seems to have been that 
which I am about to state, namely : — Where an 
order is made on the application of a sheriff, he is 
entitled to his costs from the period at which he has 
been called into interpleading action, that is to say, 
he is entitled, as against an unsuccessful claimant, 
to costs and possession money from the time of the 
notice of claim, or from the time of sale, whichever 
would be first ; and where a sheriff is ordered to 
withdraw, he is entitled to costs, as against the 
execution creditor, from the time at which the latter 
authorized the carrying on of the interpleader pro- 
ceedings, that is, generally from the return of the 
interpleader summons. In cases where the inter- 
pleader summons is taken out by the defendant in 
an action he is entitled, on bringing into Court the 
amount claimed, to deduct from it the amount of his 
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taxed costs up to that period, the question as to on 
which of the parties the ultimate liability for those 
costs is to fall being reserved. Of course, these 
rules are general only, and if, in any particular case 
the sheriff or party interpleading has unnecessarily 
caused any portion of the costs, he will not be en- 
titled to recover, and may be called upon to pay 
costs." 

(See, too, per Jessel, M. E., in Ex parte Streeter, 
In re Morris, L. E. 19 Oh. D. 216, C. A. ; Smith v. 
Barlow, L. E. 26 Oh. D. 605 ; and Todd v. M'Keevin, 
(1895) 2 Ir. 400.) 

Consistently with the concluding observations of 
his judgment in Searle v. Matthews, Field, J., held 
in C. v. D. (W. N. 1883, p. 207), that where, on a 
claim being made to the goods seized, the sheriff, 
without any authority from the execution creditor to 
resist the claim, and without any resistance in fact 
by the execution creditor to such claim, interpleaded, 
and the execution creditor withdrew, the execution 
creditor could not be called upon to pay the sheriff's 
costs of the interpleader proceedings so commenced, . 
but that the sheriff must pay his own. (See, too, 
Glazier v. Cooke, 5 N. & M. 680.) So, also, in 
Prosser v. Mallinson (28 Sol. J., pp. 411, 616, C. A.), 
where the exeoution creditor, on ascertaining for the 
first time, on the hearing of the interpleader sum- 
mons, what the plaintiff's claim was, at once with- 
drew, he was not ordered to pay the sheriff's costs. 
(See, too, Carter v. Lawson, 63 L. J. Q. B. 159.) 
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Where, however, the execution creditor, on re- 
ceiving notice of the claim, instructed the sheriff to 
interplead, he was ordered, on subsequently con- 
senting to the sheriff's withdrawal, to pay the latter's 
costs of the interpleader proceedings so commenced. 
(Bransden v. Parker, 1 Times Rep. 510, 0. A.) 

Unless there has heen something wrong or vexa- 
tious in his conduct, the sheriff will never he ordered 
to pay the costs of either execution creditor or 
claimant, if his application to interplead be granted. 
{Morland v. Chitty, 1 Dowl. 520 ; Bland v. Delano, 
6 Dowl. 293.) 

If, however, the sheriff seeks to interplead in a 
case, or under circumstances in which he is not 
entitled so to do, and his application is refused, he 
will, as a rule, be ordered to pay the costs of both 
the other parties. (Braine v. Hunt, 2 Dowl. 391 ; 
Bishop v. Hinotmian, 2 Dowl. 166 ; Re Sheriff of 
Oxon, 6 Dowl. 136.) 

" The expenses of the execution," to which, 
under 43 Greo. III. c. 46, § 5, the sheriff is entitled, 
does not include the costs of interpleader proceed- 
ings, but it applies only to "poundage, sheriff's 
fees, and the lite." {Hammond v. Nairn, 1 Dowl. 
N. S. 351.) 

"With respect to the expenses of the execution, the 
sheriff's right to his " poundage, sheriff's fees, and 
the like," depend on the legality of the seizure. If 
therefore it turns out that the goods belonged to the 
claimant, and ought not therefore to have been 
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seized, the sheriff will not get them. He cannot 
therefore retain them out of the proceeds of sale in 
the first instance, and he will only get them ulti- 
mately if the execution creditor succeeds. {Barker 
v. Dynes, 1 Dowl. 169 ; Morland v. Chitly, 1 Dowl. 
550.) 

As to " possession money," the sheriff will, as a 
rule, get it as from the date of his application, in 
any event (see Searle v. Matthews, ubi supra) ; 
because if the execution creditor ultimately succeeds, 
then the unsuccessful party will have to pay him 
his expenses of keeping possession (Scales v. Sarge- 
son, 4 Dowl. 231) ; if the claimant succeeds, then 
the execution creditor will have to pay him these 
expenses. (Dabbs v. Humphries, 3 Dowl. 377; 
Goodman v. Blake, L. R. 19 U. B. D. 77.) In fact, 
in this case, the sheriff may be regarded from. the 
time of his application, in holding the goods, or 
their proceeds if he has sold them, as agent for the 
parties. He does it not merely in furtherance of his 
duties, but for the benefit of both parties. ( Underden 
v. Burgess, 4 Dowl. 104 ; West v. Rotherham, 2 B. 
N. 0. 527.) In Gaskett v. Sefton (14 M. & W. 802) 
it was decided that the term " possession money " 
did not include the cost of keeping cattle taken in 
execution : and so the sheriff, who in that case had 
been ordered to withdraw on payment of possession 
money, was not allowed to make an additional charge 
for the keep of cattle. 

The sheriff is entitled to be paid the expenses 
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which he incurs in keeping possession of the goods 
seized, where he does so for the benefit of the parties, 
who have agreed that he shall keep in possession. 
{Underden v. Burgess, 4 Dowl. 104; cf. Scales v. 
Sargeson, 4 Dowl. 231.) The sheriff is further en- 
titled, in the words of Williams, J., in Armitage v. 
Foster (1 H. & W. 208), " to the expenses he has 
been put to by aoting in obedience to the rule of 
Court." (See, too, Clarke v. Chetwode, 4 Dowl. 635, 
where the sheriff was not allowed anything for 
keeping in possession during a period necessitated 
by his taking wrong proceedings which proved 
abortive.) 

Any question as to the propriety of the sheriff's 
charges, as, e.g., for possession money, can be dealt 
with on an application to tax his costs. {Long v. 
Bray, 10 W. E. 841.) 

It should be remembered that, although the ulti- 
mate liability for the sheriff's " possession money " 
will rest upon the unsuccessful party (whom, there- 
fore, if he be a solvent person, the sheriff may be 
content to look to for the same), yet that the sheriff 
is entitled to such possession money, as against all 
parties on whose behalf, and for whose benefit, he 
has held the goods. Where, therefore, a claimant 
was barred, and the sheriff had no faith in his 
solvency, it was held that the sheriff was entitled to 
an order allowing him to deduct the possession money 
from the proceeds of sale, as against the execution 
creditor, the latter, of course, having his remedy 
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over for the same against the unsuccessful claimant. 
(Smith v. Barlow, L. E. 26 Ch. D. 206, C. A.) 

It is an improper course for the sheriff to appear 
on an appeal from an interpleader order, if his only 
interest in the appeal be to ask for costs, which 
costs have already been ordered to be paid to him 
by the so far unsuccessful claimant, and there is no 
suggestion that if the appeal be allowed the other 
party will not be able to pay them. If, under such 
circumstances, he do appear, he will get no costs of 
the appeal. (Ex parte Webster, In re Morris, L. E. 
22 Ch. D. 136, 0. A.) 

If, however, the sheriff's appearance on appeal is 
necessary to protect his right to costs, he will get his 
costs of such appearance. (Tridkett v. Girdlestone, 
103 Law Times Jo. p. 81.) 

If the sheriff calls upon a landlord to interplead, 
instead of satisfying his claim to rent, if it is a valid 
one, he will have to pay the costs of the landlord's 
appearance. (Clarke v. Lord, 2 Dowl. 55.) 

With respect to the costs of the execution creditor 
and of the claimant or claimants, of course if they 
both appear, the costs of the issue, or other pro- 
ceeding by which the matter is settled, will, as in 
ordinary interpleader, have to be paid by the unsuc- 
cessful party. (Bragg v. Hopkins, 3 Dowl. 346; 
Melville v. Smark, 3 So. N. E. 357.) 

With respect to the apportionment of costs, where 
both the parties are partially successful, see ante, 
pp. 95—97. Where by arrangement between the 
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execution creditor, claimant, and sheriff, the sum- 
mons was postponed to make inquiries, and as a 
result of these inquiries the execution creditor 
abandoned his execution, the claimant's application 
for his costs incurred in attending the summons was 
refused. (Swaine v. Spencer, 9 Dowl. 347.) 

If either the claimant or execution creditor failed 
to appear on the summons, having up to that time 
persisted in their claims, the reasonable order would 
seem to be to make the party not appearing pay 
the costs, just like an unsuccessful claimant who 
had appeared. Such would probably be the course 
adopted, notwithstanding some old authority to the 
contrary. (See Jones v. Leiois, 8 M. & W. 264; 
Lambert v. Cooper, 5 Dowl. 547.) 

If after the direction of an issue, either the 
claimant or the execution creditor abandon the 
issue, the party thus in default will have to pay the 
costs of the other party up to the time of the 
abandonment, and also the costs of the application, 
if necessary, to obtain money out of Court. (Dabbs 
v. Humphries, 1 D. N. 0. 412 ; 3 Dowl. 77 ; Wills 
v. Hopkins, 3 Dowl. 346.) 

Note on the Practice in the Ghanceky Division 
and in Bankruptcy. 
The provisions of Order LYII. applying to all 
divisions of the High Court, the practice there pre- 
scribed is applicable in its entirety to the Chancery 
Division. 
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The interpleader summons would come in the 
first instance before the Master, who represents the 
judge ; and any party dissatisfied with the Master's 
decision may, as a matter of course, carry the matter 
before the judge himself. 

The judge's summary decision would be final and 
without appeal, in all the cases previously dealt 
with. (See ante, pp. 56 — 59.) 

With reference to any other course than a sum- 
mary decision, which it is open to the judge to take, 
it is only necessary to say that if he direct an issue, 
it would, by virtue of Order XXXYL, rule 3, of the 
Rules of 1883, come on for trial before himself 
without a jury in the Chancery Division, unless he 
" otherwise ordered," as by directing a trial before 
a jury at common law. From the judge's decision 
on the issue (as distinguished from his final order 
determining the whole interpleader proceedings) 
there would be an appeal to the -Court of Appeal. 
{Dawson v. Fox, L. E. 14 Q. B. D. 377, C. A.) 

If an issue at common law be directed, and tried 
by a jury, the application for a new trial must be 
made to the Court of Appeal, and not to the Chancery 
Judge who directed the issue. (Order XXXIX., 
rule 1a, of the Rules of 1883.) 

But, as in the Common Law Division, the distinc- 
tion must be borne in mind between the proceedings 
incidental to the issue and the final order of the 
tribunal directing the issue. 

For forms of interpleader proceedings in the 
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Chancery Chambers, see Seton on Judgments and 
Orders, Vol. I., pp. 436—448 (5th edit.), and Darnell's 
Chancery Forms, pp. 677—682 (4th edit.). 

The jurisdiction as to interpleader in bankruptcy In bank- 
now rests on § 102 (1) of the Bankruptcy Act, 1883, ruptcy * 
which provides as follows : — 

"Subject to the provisions of this Act, every 
Court having jurisdiction in bankruptcy under this 
Act shall have full power to decide all questions of 
priorities, and all other questions whatsoever, whether 
of law or fact, which may arise in any case of bank- 
ruptcy coming within the cognisance of the Court, or 
which the Court may deem it expedient or necessary 
to decide for the purpose of doing complete justice, 
or making a complete distribution of property in any 
such case." 

(As to the jurisdiction of the Court of Bank- 
ruptcy, under the Bankruptcy Act of 1869, see Ex 
parte Sheriff of Middlesex, In re Buck, L. E. 10 Ch. 
D. 575, C. A.) 

The application would be made before the Regis- 
trar in the first instance, and from his decision, as 
representing the judge, or from that of the judge, 
if the matter were brought before the latter, an 
appeal would He to the Court of Appeal, even in the 
case of a summary decision, for § 104 (2) (b) of the 
Bankruptcy Act expressly provides that orders in 
bankruptcy matters shall, at the instance of any 
person aggrieved, be subject to appeal as follows : — 
" An appeal shall lie from the Order of the High 

c. 9 
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Court to Her Majesty's Court of Appeal." (Of. 
Ex parte Streeter, re Morris, L. E. 19 Ch. D. 216, 
C. A. : a oase decided under the Bankruptcy Act, 
1869.) 

It may be observed, too, that by § 100 of the 
Bankruptcy Act, 1883, a County Court has for the 
purposes of its bankruptcy jurisdiction, all the 
powers and jurisdiction of the High Court. This 
would seem to confer on the County Courts a juris- 
diction in interpleader under such circumstances. 
The appeal from the decision of the County Court 
on such interpleader would be to the Divisional 
Court, and from the Divisional Court, by leave of 
such Court, or of the Court of Appeal, to the Court 
of Appeal. (46 & 47 Vict. c. 52, § 2.) 
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INTEEPLEADEE IN THE COUNTY COURTS. 

The jurisdiction in interpleader given to the 
Courts of Common Law by 1 & 2 Win. IY. c. 58, 
"was found to be so great a boon to the community in 
general, and particularly to sheriffs in the exercise 
of process, that upon the establishment of County 
Courts in 1846 it was determined to give those 
Courts a power to relieve high bailiffs, analogous to 
the power exercised by the Superior Courts for the 
relief of sheriffs. 

Accordingly § 118 of the Act 9 & 10 Vict. o. 96, 9 & 10 Vict, 
dealt with the right and method of interpleading in °" 
the County Courts* 

* By this section it was enacted that ' ' if any claim shall be 
made to or in respect of any goods or chattels taken in execution 
under the process of any Court holden under this Act, or in respect 
of the proceeds or value thereof by any landlord for rent, or any 
person not being the party against whom such process has issued, 
it shall be lawful for the clerk of the Court, upon application of the 
officer charged with the execution of such process as well before as 
after any action brought against such officer, to issue a summons 
calling before the said Court as well the party issuing such process 
as the party making such claims, and thereupon any action which 
shall have been brought in any of Her Majesty's Superior Courts of 
Eecord or in any local and inferior Court in respect of such claim 

9(2) 
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Proceedings in interpleader were regulated under 
this provision until 1867, when the County Courts 
Act, 1867 (30 & 31 Vict. o. 142), was passed. This 
Act repealed the 118th section of 9 & 10 Vict. o. 96 : 
but dealt with interpleader proceedings in its 31st 
section ; by which and the provisions of Order XXI. 
of the County Court Rules of 1875, the practice was 
regulated until 1883, when the County Court Rules 
of 1875 were repealed, and the County Court Rules 

shall be stayed, and the Court in which any such action shall have 
been brought, or any judge thereof, on proof of the issue of such 
summons, and that the goods and chattels -were so taken in 
execution, may order the party bringing such action to pay the 
costs of all proceedings had upon such action after the issue of 
such summons out of the County Court ; and the judge of the 
County Court shall adjudicate upon such claim and make such 
order between the parties in respect thereof and of the costs of the 
proceedings as to him shall seem fit, and such order shall be 
enforced in like manner as any order made in any suits brought in 
such Court." 

It was a moot point under this section whether the County Court 
judge's jurisdiction was confined to the determination of the right 
to the goods in dispute, or whether he could go into the question 
of damages for trespass in the seizure of the goods, and other con- 
sequential damage. In Mercer v. Stambmy (25 L. J. Ex. 316), 
Cater v. Chigwell (15 Q. B. 217), and Jones v. Williams (i H. & 
N. 704), the claimant who was successful was allowed afterwards to 
sue the execution creditor for damages for the trespass in the seizure 
of -the goods. In Foster v. Fritchard (2 H. & N. 151) the success- 
ful claimant was allowed to sue the bailiff. But if the claimant 
were unsuccessful, even under this Act, he was not allowed subse- 
quently to sue the bailiff for trespass {Jessop v. Crawley, 15 Q. B. 
212 ; Tinkler v. Milder, 4 Ex. 187), and of course he could not in 
suoh a case sue the execution creditor. As to the present law on 
this, see Death v. Sarrism, L. R. 6 Ex. 15. 
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of 1883 substituted in lieu thereof. For these rules, 
however, the CouDty Court Rules of 1889 are now- 
substituted, and the County Courts Act of 1867 was 
repealed by the County Courts Act of 1888, which 
dealt with interpleader proceedings in its 157th 
section. The practice is therefore now regulated by 
this section, and by Order XXVII. of the County 
Courts Rules of 1889. 

Section 157 provides as follows : — " If any claim Highbailiff 
shall be made to or in respect of any goods or chattels terpiead 
taken in execution, or in respeot of the proceeds or ^aims as 
value thereof, by any person, it shall be lawful for J ^ 00 ? 8 
the registrar, upon application of the high bailiff as execution 
well before as after any action brought against him, 
to issue a summons calling before the Court as well 
the party issuing such process as the party making 
such claim, and the judge shall adjudicate upon such 
claim and make such order between the parties in 
respect thereof and of the costs of the proceedings 
as he shall think fit, and shall also adjudicate 
between such parties or either of them and the high 
bailiff with respect to any damage or claim of or to 
damages arising or capable of arising out of the 
execution of such process by the high bailiff and 
make such order in respect thereof and of the costs 
of the proceedings as to him shall seem fit, and such 
orders shall be enforced in like manner as any order 
in any action brought in such Court and shall be final 
and conclusive as between the parties, and as between 
them or either of them and the high bailiff, unless 
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the decision of the Court shall be in either case 
appealed from, and upon the issue of the summons 
any action which shall have been brought in any 
Court in respect of such claim or of any damage 
arising out of the execution of such process shall be 
stayed." 

Order XXVII. provides as follows : — 
1. Where a claim is made to or in respect of any 
goods or chattels taken in execution under the pro- 
cess of a Court it shall be in writing, and thereupon 
the high bailiff shall forthwith send notice to the 
execution creditor according to the form in the 
appendix, and if the execution creditor admits the 
title of the claimant to the goods or chattels, and 
sends notice in due course of post to the high bailiff 
of such admission, according to the form in the 
appendix, or to the lite effect, he shall only be liable 
to such high bailiff for any fees of possession or 
expenses incurred prior to the receipt of such notice ; 
and the judge may, if he shall think fit, on appli- 
cation by the high bailiff, make an order for payment 
of any such fees or expenses by the execution creditor 
to the high bailiff. Any such application shall be 
made in writing and intituled, in the matter of the 
execution, and three clear days' notice in writing 
thereof shall be given by the high bailiff to the 
execution creditor. 

1a. (b) The high bailiff shall also forthwith send 
notice to the claimant according to the Form 179a 
in the appendix, requiring him to make deposit 
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or give security in accordance with § 156 of the 
Aot. 

1b. (o) Where the execution creditor gives notice Power to 
in due time to the high bailiff as directed by Eule 1 jJrotectL* 
of this Order, that he admits the title of the claimant l&JSK 
to the goods or chattels, the high bailiff may there- ^^j™ 8,11 * 
upon withdraw from possession and mav applv for execution 

j j. j.- i • n , . . , creditor 

an order protecting mm from any action in respect admits 
of the seizure and possession of the said goods and ^e 
chattels, and the judge may make any such order ^Jf^ 16 *' 
as may be just and reasonable in respect of the mons w 
same. Any such application shall be made in 
writing and intituled, in the matter of the execu- 
tion, and three clear days' notice in writing thereof 
shall be given by the high bailiff to the claimant, 
who may, if he desires it, attend the hearing of the 
application, and if he attend the judge may, in and 
for the purposes of this application, make all such 
orders as to costs as may be just and reasonable. 

2. Where the execution creditor does not in due Form 179a. 
time, as directed by Eule l of this Order, admit the vict. o. 43, 
title of the claimant to the goods or chattels, and $ 156- 
the claimant persists in his claim thereto, the high execution 
bailiff shall apply for an interpleader summons to J^^St 

be issued, and should the claimant withdraw his a 1 d ™ t 
7 claim. 

claim or execution creditor file an admission of the 
title of the claimant prior to the return-day of such 
summons, and at the same time give notice of such 
admission to the claimant, the judge may, in and for 
the purposes of the interpleader proceedings, make 
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all such orders as to costs, fees, charges, and expenses 
as may be just and reasonable. 
Proceeding 3. "Where any claim is made to or in respect of 
51 & 52 ' an y goods or chattels taken in execution or in respect 
Jm C ' i3 ' °^ *^ e P rocee ^ s or "value thereof, and summonses 
have been issued on the application of the high 
bailiff, such summonses shall be served in such time 
and mode as by these rules directed for an ordinary 
summons to appear to a plaint, and the case shall 
proceed as if the claimant were the plaintiff and the 
execution creditor the defendant; provided that 
■where the claimant has not made deposit or given 
security in accordance with § 156 of the Act, the 
time of service may, if the high bailiff so desires by 
leave of the judge or registrar, be such time as will 
obtain a speedy decision on the claim. 
Claimant 4 A , (<J) The claimant shall, five clear days at least 
particu- before the return- day, deliver to the high bailiff, or 
grounds leave at the office of the registrar two copies of the 
of olaim - particulars of any goods or chattels alleged to be the 
181. ' property of the claimant and of the grounds of his 
claim, and in case of a claim for rent of the amount 
thereof, and for what period, and in respect of what 
premises the same is declared to be due, and the 
name, address, and description of the claimant shall 
be duly set forth in such particulars, and the high 
bailiff shall forthwith send by post to the execution 
creditor or his solicitor one of the copies of such par- 
ticulars. Any money paid into court under the 
execution shall be retained by the registrar until the 
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claim shall have been adjudicated upon, provided 
that by consent of all parties or without suoh consent 
if the judge shall so direct an interpleader claim 
may be tried although the rule has not been complied 
■with. 

5. The judge upon the hearing shall adjudicate High ^ 
upon any claim of the high bailiff for possession fees, posses- 
and may, if he shall think fit, order the same or such saon ees ' 
part thereof as he may think just to be paid by the 
claimant or by the execution creditor. 

6. In the event of the claimant of any goods Where 

... . ... m.i claimant 

taken in execution not making, in accordance with fails to 
the provisions of § 156 of the Act, a deposit with ^^J I0 . 
the bailiff either of the amount of the value of the |^ 2 of 
goods claimed, or of the sum which the bailiff is y^: 0-43 ' 
allowed to charge as costs for keeping possession of 
such goods until a decision can be obtained, the 
bailiff may in his discretion delay selling such goods 
until the judge shall have adjudicated on such claim, 
and for the keeping of such continued possession he 
shall be allowed such costs out of pocket only as the 
judge may order. 

7. Where the claimant to goods taken in execution Claim for 

. j . i p damages. 

claims damages from the execution creditor or from 

the high bailiff for or in respect of the seizure of the 

goods he shall, in the particulars of his claim to the 

goods, state the amount he claims for damages and 

the grounds upon which he claims damages. 

8. Where an execution creditor claims damages Claim of 



against a high bailiff arising out of the execution of against 

° highbaiiliff. 
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Form 193. any process lie shall, five clear days before the return- 
day, deliver to the high bailiff a notice of such claim, 
stating the grounds and amount of such claim, 
^to'ccrart ®" Where a claim for damages under § 157 of the 
of damages Act is made against any high bailiff and execution 
under creditor or either of them, they or either of them 
Vict. o.43 ma 7 P a 7 i n ^° Court money in full satisfaction of 
{ 156. g^h c l a i m f or damages, and such payment into 
Court shall be made in the same manner and have 
the same effect, and the parties respectively shall 
have the same rights and remedies as they would 
respectively have if the proceeding were an action in 
which the claimant was plaintiff and the high bailiff 
and judgment creditors defendants. 
Inter- 10. Interpleader summonses shall be issued by the 

summons, registrar on the application of the high bailiff without 
leave of the judge, and shall be served on the 
solicitor of any party who acts by a solicitor. 

TVhence u. Interpleader summonses shall be issued from 
issued. 

the Court of the district in which the levy was made, 

and the execution creditor and claimant shall be 

summoned to such Court. 

Judge" may J2a. (a) When goods or chattels have been seized 

direct sale v ' ° 

of goods in execution under process of the Court, and any 

under a claimant alleges that he is entitled under a bill of 

Baltic. sa ^ e or otherwise to such goods or chattels by way of 

security for debt, the judge may order a sale of the 

whole or part thereof, and may direct the application 

of the proceeds of such sale in such manner and upon 

such terms as may be just. A duplicate of suoh 
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order shall be delivered by the registrar to the high 
bailiff, who shall thereupon forthwith sell the goods 
or chattels pursuant to the order, and after deduct- 
ing the expenses of the sale, and the taxes, and rent, 
if any, directed by the owner to be paid, shall pay 
the balance of the proceeds into Court, and such 
balance shall thereupon be applied by the registrar 
in accordance with the directions contained in the 
order of the Court. 

12b. (a) The order made upon the hearing of an Order on 
interpleader summons shall be according to such of pleader. 
the forms in the Appendix as shall be applicable to 
the case, and such order shall contain directions as to 
how any moneys paid into Court in the proceedings 
are to be disposed of. 

12c. (b) Forms 182 to 192, 196, 197 and 199 in Forms in 
the Appendix to the County Court Eules, 1889, are pleader 
hereby annulled, and Forms 182a to 192a, 196a, 197a J 92 ^ J 96a) 
and 199a in the Appendix shall stand in lieu thereof. 197a > 199a - 

13a. (c) Where the defendant in an action brought inter- 
by the assignee of a debt or chose in action has had action by 
notice that the assignment is disputed as to the where 66 ' 
whole or any part of such debt or chose in action by S£J^ 
the assignor or any one claiming under him — or assign- 
where the defendant in any such action, or in any in action 
other action for any debt, chose in action, money, chose in' 
goods or chattels has had notice of any other oppos- battel ° r 
ing or conflicting claims to the whole or any part of j\ eie , 
such debt, chose in action, money, goods or chattels — has notice 
such defendant may, within five days of the service fog claims. 



140 INTERPLEADER. 

of the summons, apply to the registrar for a summons 
against the assignor or the person making such 
opposing or conflicting claim hereinafter called the 
claimant. 

(2.) The defendant must satisfy the registrar by 
Form 134a. affidavit, according to the Form 134a in the Appendix, 
that he claims no interest in the subject matter in 
dispute, other than for charges or costs, and does not 
collude with either the plaintiff or the claimant, and 
is willing to pay or transfer the subject matter into 
Court, or dispose of it as the Court may direct. On 
filing such affidavit, the defendant shall lodge with 
the registrar copies thereof for the plaintiif and the 
claimant. 

(3.) The defendant shall not be disentitled to 
relief by reason only that the titles of the plaintiff 
and the claimant have not a common origin, but are 
adverse to and independent of each other. 

(4.) The registrar shall, on being satisfied as 
aforesaid, issue for service on the claimant an inter- 
Form 135a. pleader summons according to the Form 135a in the 
Appendix, returnable as soon as conveniently may 
be, and shall annex thereto a copy of the original 
summons and of the defendant's affidavit, and shall 
adjourn the trial of the action to the day on which 
the interpleader summons is made returnable, and 
shall give notice to the plaintiff and defendant of the 
issue of the interpleader summons and of the ad- 
journment of the trial of the action, according to the 
Forms 135b and 135c in the Appendix. 
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(5.) The claimant shall, five clear days at least 
before the return day of the interpleader summons, 
leave at the office of the registrar, either three copies 
of a notice that he relinquishes his claim, or three 
copies of particulars stating the grounds on which he 
disputes the assignment, or founds his claim to the 
subject matter in the action, and the registrar shall 
forthwith send by post one of such copies to the 
plaintiff or his solicitor, and one other of such 
copies to the defendant or his solicitor. Provided 
that by consent of all parties or without such con- 
sent if the judge shall so direct the interpleader 
may be tried although this rule has not been com- 
plied with. 

(6.) On filin g his affidavit, or any time after the Payment 
issue of the interpleader summons, the defendant may by defen- 
pay the debt or money, or bring the chose in action, dant- 
goods or chattels into Court to abide its decision. 

(7.) Upon the return day of the interpleader 
summons — 

(a) If the plaintiff does not appear, the action and infer- 

interpleader summons shall be struck out, and how dis- 
the judge may make such order as to costs as ?° se ° " 

J , °. J Where 

may be just. plaintiff 

(b) If the claimant does not appear, the judge appear. 
shall hear and determine the action as between Where 
the plaintiff and the defendant, and may make does not 
an order declaring the claimant and all persons a PP ear ' 
claiming under him for ever barred against 

the defendant, and all persons claiming under 
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Where 

both 

appear. 

Forms 

136a, 137a, 

138a. 



Discovery, 
trial,; costs, 
and in- 
cidental 

matters. 



him, and may make such order as to costs 
against the claimant as may he just, hut the 
order shall not affect the rights of the plaintiff 
and the claimant hetween themselves, or if 
the claimant has filed notice that he relin- 
quishes his claim, the judge may make an 
order declaring him and all persons claim- 
ing under him for ever harred against 
hoth the plaintiff and the defendant, and all 
persons claiming under them, and may make 
such order against the claimant as to costs 
incurred hy the other parties hefore the 
receipt of notice of relinquishment as may he 
just, 
(o) If hoth the plaintiff and the claimant appear, 
the judge shall, whether the defendant does 
or does not appear, hear the eases of the 
plaintiff and the claimant (and the case of the 
defendant if he appears), and shall give such 
judgment thereon as shall finally determine 
the rights and claims of all parties, hut the 
judge shall not make any order in favour 
of the claimant against the defendant unless 
the claimant requests him so to do. 
(8.) Orders XYI. and XXII. shall with the 
necessary modifications apply to the interpleader 
proceedings, and the judge may in and for the 
purposes of any such proceedings make all such orders 
as to costs and all other matters (including the re- 
payment to the defendant of any costs paid hy 
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Trim into Court and the disposal of any money, 
chose in action, goods or chattels paid or brought 
by the defendant into Court), as may be just and 
reasonable. 

The course of proceedings then is as follows : — 

The Bailiff, having taken the goods or chattels in Procedure, 
execution, receives written notice from the claimant 
of his claim to the goods. 

The course to be taken by the Bailiff upon the 
receipt of this notice will depend upon whether the 
goods seized by bim have been sold, or still remain 
unsold. 

If the goods still remain unsold, the Bailiff must 
forthwith give notice of the claim to the execution 
creditor, so as to give the latter an opportunity of at 
once admitting the claim, and so save further ex- 
pense. (See Form 1 in Appendix E.) Upon receipt 
of this notice it will be for the execution creditor to 
consider whether or no he is minded to admit the 
claim. If he is so minded, then he must in due 
course of post, after receipt of the Bailiff's notice, 
send to the latter notice of such admission. (See 
Form 2 in Appendix E.) By so doing, the execution 
creditor confines his liability to the Bailiff to the fees 
of possession and expenses incurred prior to the 
receipt by the Bailiff of such notice. The Bailiff 
must also forthwith give the claimant notice requiring 
bim to make deposit or give security in accordance 
with § 156 of the Act of 1888. (See Form 3 in 
Appendix E.) 
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Upon the execution creditor admitting the claim- 
ant's title, all that remains to he done is for the High 
Bailiff to withdraw, and on giving notice to the exe- 
cution creditor and the claimant, to apply to the 
judge for an order for his possessions, fees and ex- 
penses from the former, and also for an order pro- 
tecting him from any action at the suit of the 
latter. 

If, however, the execution creditor does not admit 
the title of the claimant, and the latter desires that 
the goods should not be sold, pending the determi- 
nation of the question, then he must comply with 
the provisions of § 156 to which the Bailiff's notice 
has already called his attention. That section pro- 
vides as follows : — " Where any claim shall he made 
to or in respect of any goods taken in execution 
under the process of the Court, the claimant may 
deposit with the Bailiff either the amount of the 
value of the goods claimed, such value to he fixed hy 
appraisement, in case of dispute, to he by such Bailiff 
paid into Court, to abide the decision of the judge 
upon such claim, or the sum which the Bailiff shall 
be allowed to charge as costs for keeping possession 
of such goods until such decision can be obtained, or 
may give to the Bailiff in the prescribed manner 
security for the value of the goods claimed, and in 
default of the claimant so doing, the Bailiff shall sell 
such goods as if no such claim had been made, and 
shall pay into Court the proceeds of such sale, to 
abide the decision of the judge." 
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If the claimant do not comply with this condition, 
the Bailiff has a right to proceed to sell ; but he is not 
bound to do so, but may, in his discretion, delay the 
sale under Rule 6, remaining in possession, and being 
paid therefor, as provided in such rule. (Cf . Cramer 
v. Matthews, L. E. 7 Q. B. D. 425.) If, after such 
deposit, the execution creditor succeed in the inter- 
pleader proceedings and take the money so deposited, 
he cannot, if the sum is insufficient to satisfy his 
judgment, seize the same goods again in respect of 
the same judgment. (Haddow v. Morton, (1894) 1 
Q. B. 95, 565.) 

If the Bailiff sell, under § 156, the purchaser from 
him obtains a good title to the property, even though 
the goods were the property of the claimant. (Good- 
lock v. Cousins, (1897) L. E. 1 Q. B. 558.) 

The Bailiff then, if the goods have been sold, or if, 
though still unsold, the proceedings have not been 
determined as above mentioned, applies to the 
registrar of the Court of the district in which the 
levy has been made to issue an interpleader summons. 
(Rules 10 and 11.) Such summons will be served 
upon the execution creditor and the claimant in such 
time and mode as Order VII. of the Eules of 1889 
direct for service of an ordinary summons to appear 
to a plaint (r. 3) ; and if either the execution 
creditor or the claimant be acting by a solicitor, it 
will be served upon such solicitor (r. 10). If the 
claimant has only given notice of his claim to the 
goods or monies taken in execution, he will be 

c. 10 
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served with a summons in the Form 7 in Appendix 
E., and the execution creditor will be served with a 
summons in Form 6. 

If the claimant's claim is in respect of rent, 
Form 8 will be the form of summons served upon 
him. 

If the claimant has given notice of his claim to 
damages as well as to the property levied upon, then 
Forms 9 and 10 will be the forms of the summonses 
served on the execution creditor and the claimant 
respectively. 

By the very words of § 157 of the Act of 
1888, the effect of the issue of the summons is 
" to stay any action which shall have been brought 
in any Court in respect of such claim, or of 
any damage arising out of the execution of such 
process." 
stay of Any action, therefore, brought by the claimant 

against the Bailiff, or other officers of the Court, will 
be stayed, even though the goods were sold before 
the interpleader proceedings were commenced. (Silk 
v. Benny, L. E. 5 Ex. D. 313, C. A.) But the words 
" any action " must be read as meaning any action 
in respect of matters which it would be competent 
to the County Court judge to deal with on the hear- 
ing of the interpleader ; and as a claim by the 
claimant against the purchaser of the goods seized, 
from the Bailiff, is not such a matter, such an action 
will not be stayed. (Hills v. Benny, ubi supra.) 
The claimant must then, five clear days before the 
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return day, deliver to the Bailiff, or leave at the office 
of the registrar, two copies of the particulars of the 
goods he claims, and of the grounds of his claim 
thereto, and comply in all other respects with the 
express terms of Rule 4. (For form of such particu- 
lars, in the case of a claim to goods, see Form 4 ; 
and in the case of a claim for rent, Form 5.) If the 
claimant desires to set up a claim for damages against 
the execution creditor or High Bailiff for or in respect 
of the seizure of the goods, he must insert in his par- 
ticulars the amount he claims for such damages, and 
the grounds upon which he claims them. (Rule 7.) 
At all events, whether he claims such damages or not, 
he can maintain no subsequent action in respect of 
them. {Death v. Harrison, L. R. 6 Ex. p. 15.) 
Possibly the execution creditor may conceive himself 
to have some claim for damages against the Bailiff 
in respect of neglect or laches on his part in the 
matter of the execution, whereby he deems himself 
injured. If so, he must, in accordance with Rule 8, 
serve, five clear days before the hearing, a notice 
of such claim on the Bailiff. (See Form 17, in 
Appendix E.) 

With respect to the particulars and grounds of his Particu- 
claim which the claimant is required to deliver five 
clear days before the return day, there have been 
several decisions, chiefly under the former County 
Court Rules, which, however, were, in this respect, 
practically identical with Rule 4a of Order XXYII. 
of the Rules of 1889. 

10(2) 
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In Ex parte Tanner (19 U. J. N. S. Q. B. 318), 
it was held that where the only information in the 
nature of particulars given by the claimant was the 
allegation in his notice of claim that the goods 
taken were, at the time of their seizure, his property, 
and not the property of the judgment debtor, this 
was insufficient, and that the County Court judge 
was right in refusing to hear any evidence in support 
of the claim. 

But in The Queen v. Richards (20 L. J. Q,. B. 
N. S. 350) it was held that the County Court judge 
was wrong in holding particulars which alleged that 
" the horses seized were assigned to us by an Inden- 
ture dated the 28th of March, 1850, and made 
between Thomas Holbrook, the defendant, of the 
one part, and ourselves of the other part," insuffi- 
cient; and the case was remitted to him to adjudicate 
upon the merits. 

So, too, in The Queen v. Stapytton (21 L. J. 
Q,. B. 8), where the County Court judge held that 
particulars (given with the notice of claim), alleging 
" that by a certain indenture dated, &c, and made 
between the judgment debtor of the one part and me 
of the other part, the judgment debtor granted and 
assigned unto me all the household goods, furniture, 
personal estate and effects, &c, about his houses, 
brewery, and premises," and claiming all such 
goods as aforesaid mentioned, which had been 
seized under the writ, were insufficient, the case 
was remitted to him to adjudicate upon, the par- 
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tioulars being deemed sufficient by the Superior 
Court. 

In Ex parte M'Fee (23 L. J. Ex. 57; 9 Ex. 361), 
it was Held that the County Court judge was wrong 
in deeming particulars insufficient because the claimant 
was addressed in the particulars as of 24, Elizabeth 
Street, Islington, whereas his true address was 20 
Elizabeth Terrace, Islington. 

In Churchward v. Coleman (L. E. 2 Q,. B. 18), it 
was held that the County Court judge was wrong in 
holding that the particulars and grounds of olaim 
alleging that the goods and effeots in and about the 
house and premises of the defendant situate at 
North Camp, seized under a writ of execution herein, 
are the property of the claimants, the trustees ap- 
pointed by a deed dated, &c, by which the judg- 
ment debtor conveyed all his estate and effects to 
the claimants absolutely, to be administered for the 
benefit of all the creditors as if he had been adjudi- 
cated bankrupt, were insufficient. 

In remitting this case to the County Court, the 
Court (dissenting in this respect from Whitehead v. 
Procter, q. v. infra) held that it had no jurisdiction 
under 19 & 20 Vict. c. 108, § 43, to interfere with 
the County Court judge's order as to costs. 

In Richardson v. Wright (L. E. 10 Ex. 307) the 
Court of Exchequer were equally divided upon the 
question whether the County Court judge was right 
in holding that grounds stating that the goods were 
the property of the claimant, and were at the time 
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of the seizure in his possession were insufficient. It 
is submitted that the grounds of claim were amply 
sufficient in this case. 

MaCoart Where a claim is made against the execution 
creditor or the High Bailiff for damages, then they 
are empowered by Rule 9 to pay money into Court : 
the effect of such payment is stated in the rule. 

The action then comes on in the ordinary course 
for hearing, the case proceeding as if the claimant 
were the plaintiff and the execution creditor the 
defendant. 

Jury. jf either party require a jury, he is entitled to it, 

on giving four clear days' notice of demand therefor 
in writing to the registrar (Order XXII., rr. 1 and 3). 
If no such notice be given, the case will be tried by 
the judge alone. 

Rule 12a, it will be noted, confers on the County 
Court judge the same powers as to a sale, in case 
the claimant is a bill of sale holder, as Rule 12 of 
Order LYII. confers on the judge of the High 
Court. (See ante, pp. 106—109.) 

°™ °* Nothing need be said here as to the proceedings at 

trial. the trial, save that it is well to remember that, if the 

execution debtor was in possession of the goods when 
seized by the Bailiff, the onus of proof lies on the 
claimant, who, to succeed, must prove that the goods 
were in fact his goods ; if, on the other hand, the 
claimant be in possession, the onus is on the execu- 
tion creditor, who, to succeed, must prove that the 
goods in fact belonged to the execution debtor. In 
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the possible event of the goods being seized in the 
possession of some third party, who did not claim 
them, it should seem that here too, if the claimant 
intervenes, he can only justify his intervention and 
succeed by proof that the goods were his. (See 
ante, pp. 72 — 79, and the eases there cited.) The 
judgment may be either for the claimant, the execu- 
tion creditor, or the Bailiff if he is a party, or 
against one or more of these parties. Again, the 
claimant may succeed as to the goods, but not as to 
the damages, or rice versa. Or money may be paid 
into Court in respect of the damage claimed, and 
may be sufficient or insufficient. According as any 
one of these possible events occurs, such will be the 
form of the order made. (See Forms 11 to 22 
inclusive in Appendix E.) 

It would seem (Beswick v. Boffey, 9 Ex. 315 ; 23 
L. J. Ex. 83) that it is not the right course for the 
County Court judge to decline to go into the merits 
merely on the ground that the particulars and 
grounds of claim are not as full or explicit as they 
should be, or because they have not been delivered 
in time. " If the particulars," said Martin, B., 
" have not been delivered in time, and the opposite 
party insists upon having five days' notice, a new 
summons must issue, and the real merits be adjudi- 
cated upon when all the preliminary matters have 
been complied with ; and the judge has a discretion 
as to giving costs, like a judge at chambers. Indeed, 
it would be absurd to say that, through a mere 
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mistake in not properly setting out the particulars of 
claim, the goods of one person are to he taken to 
pay the deht of another." 

In Whitehead v. Procter (3 H. & N. 532), the 
Court remitted the matter to the County Court 
judge for rehearing, where, on the grounds of in- 
sufficient particulars, he had refused to decide the 
question on the merits, hut decided summarily 
against the claimant. 

Rule 4a, it will he ohserved, too, provides that, 
with the consent of the parties, or without such eon- 
sent if the judge shall so direct, the claim may be 
tried, although all the provisions of the rule have not 
been complied with. 

The hearing is the proper time for the judge to 
adjudicate upon any claim of the High Bailiff for 
possession fees, and to order the claimant or execu- 
tion creditor to pay the whole or any part thereof. 
Costs. As to costs, they are left, hy § 157 of the Act of 

1888, to the discretion of the judge. As a rule, the 
unsuccessful party has to pay all the costs, the 
Bailiff getting his primarily out of the fund in dis- 
pute if in his hands. 

It was held, in an old case (Blore v. Houston, 15 
C. B. 266) that if the Bailiff did not retain his costs 
out of the amount levied, he could not, if the claim- 
ant were ordered to pay the costs, sue the execution 
creditor for them. 

Execution for costs can he had against the party 
ordered to pay them. (See Form 23 in Appendix E.) 
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Different scales of costs obtain in the County Scale of 
Courts, depending upon the value of the subject- 
matter, or sum recovered; and on this subjeot, 
Order La., r. 12, provides as follows : — 

" The subject-matter in an interpleader proceeding 
shall mean (1) in the case of a claimant, the amount 
of the value of the goods his claim to which is 
allowed plus the amount of the damage (if any) 
adjudged ; (2) in the case of an execution creditor, 
the amount of the value of the goods seized plus 
the amount (if any) of the damage claimed ; and 
(3) in the case of a High Bailiff, the amount of the 
damages claimed." 

Under the above rule, it has been held that it is 
the real value of the goods of the claimant that are 
seized that determines the value of the subject- 
matter, and not the amount deposited in Court by 
the claimant. (Studham v. Stanbridge, (1895) 1 Q. B. 
870.) 

There are no express provisions in the rules as 
to applications for a new trial in interpleader pro- 
ceedings, unless the words in Rule 3, " and the case 
shall proceed as if the claimant were the plaintiff 
and the execution creditor the defendant," are to be 
regarded as incorporating all the provisions of the 
County Court Rules as to the trial of ordinary County 
Court actions, so far as applicable. Probably these 
words have this effect, and no doubt there can be an 
application for a new trial, as in the case of an ordi- 
nary action. 
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Appeal. A right of appeal (which did not originally exist) 

from the County Court judge's decision was given 
by 19 & 20 Vict. c. 108, § 68, which gave it where 
the money claimed, or the • value of the goods or 
chattels claimed, or of the proceeds thereof, exceeds 
£20. 

This same right now exists by virtue of § 120 of 
the Act of 1888, which gives a further right of 
appeal, by leave of the judge, even though the amount 
or value may not exceed the £20. 

The amount exceeds £20 within the meaning of 
the rule if the value of the goods seized exceeds 
£20, although the original debt in respect of which 
they were seized is less than that sum. ( Vallance v. 
Nash, 3 H. & N. 712 ; 27 L. J. Ex. 142.) 

On the other hand, the amount of damages claimed 
by the claimant against the execution creditor and 
the High Bailiff cannot be added to the value of the 
goods claimed so as to bring the amount over the 
£20 limit. (Lumb v. Teal, L. R. 22 Q. B. D. 675.) 

If the goods are appraised under § 156 of the Act 
of 1888, and the deposit made in accordance there- 
with, such appraised value is the value of the goods 
for the purposes of appeal. ( White v: Milne, 58 L. T 
225.) 

Interpleader proceedings cannot be removed into 
the High Court by certiorari. {Ex parte Summers, 
18 Jur. 522.) 

The proceedings in the County Court where a debt 
has been assigned, and there are conflicting claims 
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to the debt, require no comment, being fully desoribed 
in Rule 13a. 

Note on Interpleader in the Mayor's Court. 

By §§ 32—35 of the Mayor's Court of London 
Procedure Act, 1857 (20 & 21 Yict. c. clvii.), a right 
was conferred upon a defendant sued in that Court, 
and also upon the Serjeant-at-Mace, to interplead in 
almost the same terms in which the Interpleader Act 
had conferred the right upon defendants and sheriffs 
in the High Court. By an Order in Council of 
1879, §§ 12—18 of the Common Law Procedure 
Act, 1860, were rendered applicable to such inter- 
pleader proceedings in the Mayor's Court, and, not- 
withstanding the repeal of all these sections of the 
Common Law Procedure Act (except § 17), they are 
still applicable to interpleader in the Mayor's Court 
by "virtue of § 7 of the Statute Law Revision and 
Civil Procedure Act, 1883. 

The following is a form of interpleader summons 
by a defendant sued in the Mayor's Court : — 

Tn the Mayor's Court, London. 

Between A. B., Plaintiff, 
and 
0. D., Defendant. 

Whereas the defendant herein has stated to the Court that 
he does not claim any interest in the subject-matter of this 
suit, but that the right thereto is claimed by, or is supposed to 
belong to you. Take notice, therefore, you are hereby sum- 
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moned and required to attend at the sitting of this Court, at 
the Guildhall of the City of London, on the day 

of at o'clock, in the noon, to state the 

nature and particulars of your claim, and to maintain or 
relinquish the same. 

And further take notice, that if you do not appear hereto, 
you, and all persons claiming by, from, or under you, ■will be 
for ever barred from prosecuting your claim against the said 
defendant, or his executors or administrators. 

Dated this day of , 1888. 
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APPENDIX A. 

STATUTES AND OBDEES AT PEESENT BEGU- 
LATING INTEEPLEADEE PEOCEEDINGS. 

Order LV1I. op the Exiles op the Stjpbeme Court, 1883. 

1. Belief by way of interpleader may be granted : — 

(a) Where tie person seeking relief (in this order called Interplea- 
the applicant) is under liability for any debt, money, goods, ^q-^^ 1 
or chattels for or in respect of which he is, or expects to be, 
sued by two or more parties (in this order called the claimants) 
making adverse claims thereto. 

(5) Where the applicant is a sheriff or other officer charged 
with the execution of process by or under the authority of the 
High Court, and claim is made to any money, goods, or 
chattels taken or intended to be taken in execution under any 
process, or to the proceeds or value of any such goods or 
chattels by any person other than the person against whom 
the process issued. 

2. The applicant must satisfy the Court or a judge by Affidavit in 
affidavit or otherwise :— support. 

(a) That the applicant claims no interest in the subject- 
matter in dispute other than for charges or costs ; and 

(5) That the applicant does not collude with any of the 
claimants; and 

(c) That the applicant, except where he is a sheriff or other 
officer charged with the execution of process by or under the 
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authority of the High. Court, who has seized goods, and who 
has withdrawn from possession in consequence of the execu- 
tion creditor admitting, the claim of the claimant under 
Eule 16 of this order, is willing to pay or transfer the subject- 
matter into Court, or to dispose of it as the Court or a judge 
may direct. 

3. The applicant shall not he disentitled to relief by reason 
only that the titles of the claimants have not a common origin, 
but are adverse to and independent of one another. 

4. "Where the applicant is a defendant, application for relief 
may be made at any time after service of the writ of sum- 
mons. 

5. The applicant may take out a summons calling on the 
claimants to appear and state the nature and particulars of 
their claims, and either to maintain or relinquish them. 

6. If the application is made by a defendant in an action, 
the Court or a judge may stay all further proceedings in the 
action. 

1. If the claimants appear in pursuance of the summons, 
the Court or a judge may order either that any claimant be 
made a defendant in any action already commenced in respect 
of the subject-matter in dispute in lieu of or in addition to 
the applicant, or that an issue between the claimants be 
stated and tried, and in the latter case may direct which of 
the claimants is to be plaintiff and which defendant. 

8. The Court or a judge may, with the consent of both 
claimants, or on the request of any claimants, if, having 
regard to the value of the subject-matter in dispute, it seems 
desirable so to do, dispose of the merits of their claims, and 
decide the same in a summary manner and on such terms as 
may be just. 

9. "Where the question is a question of law, and the facts 
are not in dispute, the Court or a judge may either decide the 
question without : directing the trial of an issue, or order that 
a special case be stated for the opinion of the Court. If a 
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special case is stated, Order XXXIV. shall, as far as applic- 
able, apply thereto. 

10. If a claimant, having been duly served •with a summons When 

calling on him to appear and maintain, or relinquish, his c 13 ™ 1 ^ 11 * 

, - , . ' , i > maybe 

claim, aoes not appear in pursuance of the summons, or, tarred. 

having appeared, neglects or refuses to comply -with any 
order made after his appearance, the Court or a judge may 
make an order declaring him, and all persons claiming under 
him, for ever barred against the applicant, and persons claim- 
ing under him ; but the order shall not affect the rights of the 
claimants as between themselves. 

11. Except where otherwise provided by statute, the judg- When 
ment in any action or on any issue ordered to be tried or judgment 
stated in an interpleader proceeding, and the decision of the 

Court or a judge in a summary way, under Eule 8 of this 
order, shall be final and conclusive against the claimants and 
all persons claiming under them, unless by special leave of 
the Court or judge, as the case may be, or of the Court of 
Appeal. 

12. When goods or chattels have been seized in execution Power to 
by a sheriff or other officer charged with the execution of °J der *L a ' e 
process of the High Court, and any claimant alleges that he seized in 
is entitled, under a bill of sale or otherwise, to the goods or execution, 
chattels by way of security for debt, the Court or a judge 

may order the sale of the whole or a part thereof, and direct 
the application of the proceeds of the sale in such manner and 
■upon such terms as may be just. 

13. Orders TCTCTTC . and XXXVI. shall, with the necessary Discovery 
modifications, apply to an interpleader issue ; and the Court an ^ ?> 0| le 
or judge who tries the issue may finally dispose of the whole 
matter of the interpleader proceedings, including all costs not 
otherwise provided for. 

14. Where in any interpleader proceeding it is necessary or One order 
expedient to make one order in several causes or matters m several 
pending in several divisions, or before different judges of 
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the same division, such order may be made by the Court or 
judge before ■whom the interpleader proceeding may be taken, 
and shall be entitled in all such causes or matter ; and any 
such order (subject to the right of appeal) shall be binding 
on the parties in all such causes or matters. 

15. The Court or a judge may, in or for the purposes of 
any interpleader proceedings, mate all such orders as to costs, 
and all other matters, as may be just and reasonable. 

16. "Where a claim, is made to or in respect of any goods or 
chattels taken in execution under the process of the Court, it 
shall be in ■writing ; and upon the receipt of the claim the 
sheriff or his officer shall forthwith give notice thereof to the 
execution creditor according to Form 28 in Appendix B., or 
to the like effect, and the execution creditor shall, -within four 
days after receiving the notice, give notice to the sheriff or 
his officer that he admits or disputes the claim according to 
Eorm 29 in Appendix B. , or to the like effect. If the execution 
creditor admits the title of the claimant and gives notice as 
directed by this rule, he shall only be liable to such sheriff or 
officer for any fees and expenses incurred prior to the receipt 
of the notice admitting the claim. 

16A. When the execution creditor has given notice to the 
sheriff or his officer that he admits the claim of the claimant, 
the sheriff may thereupon withdraw from possession of the 
goods claimed, and may apply for an order protecting bim 
from any action in respect of the said seizure and possession 
of the said goods, and the judge or master may make any 
such order as may be just and reasonable in respect of the 
same : Provided always that the claimant shall receive notice 
of such intended application, and, if he desires it, may attend 
the hearing of the same, and, if he attend, the judge or 
master may, in and for the purposes of such application, 
make all such orders as to costs as may be just and reason- 
able. 

17. Where the execution creditor does not in due time, as 
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directed by the last preceding rule, admit or dispute the title inter- 
of the claimant to the goods or chattels, and the claimant P leader# 
does not withdraw his claim thereto by notice in writing to 
the sheriff or his officer, the sheriff may apply for an inter- 
pleader summons to be issued; and should the claimant with- 
draw his claim by notice in writing to the sheriff or his 
officer, or the execution creditor in like manner serve an 
admission of the title of the claimant prior to the return day 
of such summons, and at the same time give notice of such 
admission to the claimant, the judge or master may, in and 
for the purposes of the interpleader proceedings, make all 
such orders as to costs, fees, charges, and expenses as may 
be just and reasonable. 

23 & 24 Vict. o. 126 (Common Law Pkocedttbe Act, 1860). 

§ 17. The judgment in any such action or issue as may be 
directed by the Court or j udge in any interpleader proceedings, 
and the decision of the Court or judge in a summary manner, 
shall be final and conclusive against the parties and all per- 
sons claiming by, from, or under them. 

36 & 37 Vict. c. 66 (Judicature Act, 1873). 

§ 25, sub-sect. 6. Any absolute assignment by writing 
under the hand of the assignor (not purporting to be by way 
of charge only) of any debt or other legal chose in action, of 
which express notice in writing shall have been given to the 
debtor, trustee, or other person from whom the assignor would 
have been entitled to receive or claim such debt or chose in 
action, shall be and be deemed to have been effectual in law 
(subject to all equities which would have been entitled to 
priority over the right of the assignee if this Act had not 
passed) to pass and transfer the legal right to such debt and 
chose in action from the date of such notice, and all legal and 
other remedies for the same, and the power to give a good 

c. 11 
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discharge for the same, -without the concurrence of the 
assignor : Provided always, that if the debtor, trustee, or 
other person liable in respect of such debt or chose in action 
shall have had notice that such assignment is disputed by 
the assignor or anyone claiming under him, or of any other 
opposing and conflicting claims to such debt or chose in action, 
he shall be entitled, if he think fit, to call upon the several 
persons making claim thereto to interplead concerning the 
same, or he may, if he think fit, pay the same into the High 
Court of Justice under and in conformity with the provisions 
of the Acts for the relief of trustees. 



Power to 
transfer 
inter- 
pleader 
proceed- 
ings into 
County 
Court. 
28&29 
Vict. c. 99. 



30&31 
Vict. c. 142, 



47 & 48 Vict. c. 61 (Jtjdicatitrb Act, 1884). 

§ 17. If it shall appear to the Court or a judge that any 
proceeding now pending or hereafter commenced in the High 
Court of Justice by way of interpleader, in which the amount 
or value of the matter in dispute does not exceed the sum of 
£500 (being the limit of the equitable jurisdiction given to 
County Courts by the County Courts Act, 1865) may be 
more conveniently tried and determined in a County Court, 
the Court or judge may at any time order the transfer thereof 
to any County Court in which an action or proceeding might 
have been brought by any one or more of the parties to such 
interpleader against the others or other of them, if there had 
been a trust to be executed concerning the matter in question; 
and every such order shall have the same effect as if it had 
been for the transfer of a suit or proceeding under § 8 of 
the County Courts Act, 1867 ; and the County Court shall 
have jurisdiction and authority to proceed therein, as may be 
prescribed by any County Court rules for the time being in 
force. 
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STATUTES AND OEDEBS EEGTJLATING INTEE- 
PLEADEE PEEYIOUSLT TO 1883. 

1 & 2 Will. IV. o. 58. 

An Act to enable Courts of Law to give relief against adverse 
claims made upon persons having no interest in the subject 
of such claims. [20th. October, 1831. J 

Whereas it often happens that a person sued at law for 
the recovery of money or goods wherein he has no interest, 
and which are also claimed of him by some third party, has 
no means of relieving himself from such adverse claims but 
by a suit in equity against the plaintiff and such third person, 
usually called a bill of interpleader, which is attended with 
expense and delay ; for remedy thereof be it enacted by the 
Thing's most excellent Majesty, by and with the advice and 
consent of the Lords spiritual and temporal and Commons in 
this present Parliament assembled, and by the authority of 
the same, that upon application made by or on the behalf of Upon ap- 
any defendant sued in any of his Majesty's Courts of Law at -by a defen* 
Westminster, or in the Court of Common Pleas of the County dan t ^ an 
Palatine of Lancaster, or the Court of Pleas of the County assumpsit 
Palatine of Durham, in any action of assumpsit, debt, detinue, &c, stating 
or trover, such application being made after declaration, and j-j^t ^ the 
before plea, by affidavit or otherwise, shewing that such subject; 

T^fl^"f'P l T , i^ 

defendant does not claim any interest in the subject-matter ^ a third 
of the suit, but that the right thereto is claimed or supposed party, the 
to belong to some third party who has sued or is expected to °£ ej . ™ a J 
' 11 (2) 



164 



INTERPLEADER. 



third party 
to appear 
and main- 
tain or 
relinquish 
his claim, 
and in the 
meantime 
stay pro- 
ceedings 
in such 
action. 



Judgment 
and deci- 
sion to he 
final . 



If such 
third party 
shall not 
appear, 
&c, the 
Court may 
"bar his 
claim 

against the 
original 
defendant. 



sue for the same, and that such, defendant does not in any 
manner collude -with such third party, but is ready to bring 
into Court or to pay or dispose of the subject-matter of the 
action in such manner as the Court (or any judge thereof) 
may order or direct, it shall be lawful for the Court, or any 
judge thereof, to make rules and orders calling upon such 
third party to appear and to state the nature and particulars 
of his claim, and maintain or relinquish his claim, and upon 
such rule or order to hear the allegations as well of such 
third party as of the plaintiff, and in the meantime to stay 
the proceedings in such action, and finally to order such 
third party to make himself defendant in the same or some 
other action, or to proceed to trial on one or more feigned issue 
or issues, and also to direct which of the parties shall be 
plaintiff or defendant on such trial, or with the consent of 
the plaintiff and such third party, their counsel or attornies, 
to dispose of the merits of their claims and determine the 
same in a summary manner, and to make such other rules 
and orders therein, as to costs and all other matters, as may 
appear to be just and reasonable. 

§ 2. And be it further enacted, that the judgment in any 
such action or issue as may be directed by the Court or judge, 
and the decision of the Court or judge in a summary manner, 
shall be final and conclusive against the parties, and all 
persons claiming by, from, or under them. 

§ 3. And be it further enacted, that if such third party 
shall not appear upon such rule or order to maintain or 
relinquish his claim, being duly served therewith, or shall 
neglect or refuse to comply with any rule or order to be 
made after appearance, it shall be lawful for the Court or 
judge to declare such third party, and all persons claiming 
by, from, or under him, to be for ever barred from prose- 
cuting his claim against the original defendant, his executors 
or administrators ; saving nevertheless the right or claim of 
such third party against the plaintiff; and thereupon to make 
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such order between the defendant and the plaintiff, as to 
costs and other matters, as may appear just and reasonable. 

§ i. Provided always, and be it further enacted, that no Proviso as 
order shall be made in pursuance of this Act by a single ^ad^by 
judge of the Court of Pleas of the said County Palatine of a single 
Durham who shall not also be a judge of one of the said J ud S e - 
Courts at "Westminster, and that every order to be made in 
pursuance of this Act by a single judge not sitting in open 
Court shall be liable to be rescinded or altered by the Court 
in like manner as other orders made by a single judge. 

§ 5. Provided also, and be it further enacted, that if upon If a judge 

application to a judge, in the first instance or in any later tlu ?? s tte 

stage of the proceedings, he shall think the matter more fit more fit 

for the decision of the Court, it shall be lawful for him to f?rthede- 

' cision of 

refer the matter to the Court ; and thereupon the Court shall the Court, 

and may hear and dispose of the same in the same manner te ma ;y 
r . refer it. 

as rf the proceeding had originally commenced by rule of 

Court instead of the order of a judge. 

§ 6. And whereas difficulties sometimes arise in the execu- For relief 

tion of process against goods and chattels, issued by or under andother 

the authority of the said Courts, by reason of claims made to officers in 

such goods and chattels by assignees of bankrupts and other „? Process 

persons, not being the parties against whom such process has against 

issued, whereby sheriffs and other officers are exposed to the fwteni 

hazard and expense of actions ; and it is reasonable to afford 

relief and protection in such cases to such sheriffs and other 

officers ; be it therefore further enacted, that when any such 

claim shall be made to any goods or chattels taken or intended 

to be taken in execution under any process, or to the proceeds 

or value thereof, it shall and may be lawful to and for the 

Court from which such process issued, upon application of 

such sheriff or other officer, made before or after the return 

of such process, as well before as after any action brought 

against such sheriff or other officer, to call before them, by 

rule of Court, as well the party issuing such process as the 
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party making such, claim, and thereupon to exercise, for the 
adjustment of such claims and the relief and protection of 
the sheriff or other officer, all or any of the powers and 
authorities hereinbefore contained, and make such rules and 
decisions as shall appear to be just, according to the circum- 
stances of the case : and the costs of all such proceedings 
shall be in the discretion of the Court. 

§ 7. And be it further enacted, that all rules, orders, 
matters, and decisions to be made and done in pursuance of 
this Act, except only the affidavits to be filed, may, together 
with the declaration in the cause (if any), be entered of record, 
with a note in the margin expressing the true date of such 
entry, to the end that the same may be evidence in future 
times, if required, and to secure and enforce the payment of 
costs directed by such order ; and every such rule or order 
so entered shall have the force and effect of a judgment, 
except only as to becoming a charge on any lands, tenements, 
or hereditaments; and in case any costs shall not be paid 
within fifteen days after notice of the taxation and amount 
thereof given to the party ordered to pay the same, his agent 
or attorney, execution may issue for the same by fieri facias 
or capias ad satisfaciendum,, adapted to the case, together 
with the costs of such entry, and of the execution, if by fieri 
facias ; and such writ and writs may bear teste On the day 
of issuing the same, whether in term or vacation ; and the 
sheriff or other officer executing any such writ shall be 
entitled to the same fees, and no more, as upon any sim ilar 
writ grounded upon a judgment of the Court. 

§ 8. And whereas by a certain Act made and passed in the 
last session of Parliament, intituled " An Act to improve the 
Proceedings in Prohibition and on Writs of Mandamus," it 
was, among other things, enacted, that it should be lawful 
for the Court to which application may be made for any such 
.writ of mandamus as is therein in that behalf mentioned, to 
make rules and orders calling not only upon the person to 
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whom such writ may be required to be issued, but also all powers and 
and every other person having or claiming any right or JJJj^f ^J 10 
interest in or to the matter of such writ, to shew cause are given 
against the issuing of such writ and payment of the costs of yo^edS * 
the application, and upon the appearance of such other this Act. 
person in compliance with such rules, or, in default of 
appearance after service thereof, to exercise all such 
powers and authorities, and to make all such rules and 
orders applicable to the case, as were or might be given or 
mentioned by or in the Act passed during that present 
session of Parliament for giving relief against adverse 
claims made upon persons having no interest in the subject 
of such claims ; and whereas no such Act was passed during 
the then present session of Parliament, be it therefore enacted, 
that upon any such application as is in the said Act and 
hereinbefore mentioned, it shall be lawful for the Court to 
exercise all such powers and authorities, and make all such 
rules and orders applicable to the case, as are given or 
mentioned by or in this present Act. 

By 1 & 2 Vict. c. 45, § 2, a judge of the Common Law 
Courts was given the same jurisdiction in sheriff's inter- 
pleader as 1 & 2 Will. IV. c. 58, had conferred upon the 
Common Law Courts. 

By 8 & 9 Vict. c. 109, § 19, the proceedings by way of 
feigned issues were abolished. 

23 & 24 Vict. c. 126 (C. L. P. Act, 1860). 

§ 12. Where an action has been commenced in respect of Interplea- 
a common law claim for the recovery of money or goods, or der ™ a 7 be 
where goods or chattels have been taken or are intended to though ' 
be taken in execution under process issued from any one of ™ eB haTe 
the Superior Courts, or from the Court of Common Pleas at monorigin. 
Lancaster or the Court of Pleas at Durham, and the defen- 
dant in such action, or the sheriff or other officer, has applied 
for relief under the provisions of an Act made and passed in 
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the session of Parliament held in the first and second year 
of the reign of Ms late Majesty King "William the Fourth, 
1 &2Wm. intituled "An Act to enable Courts of Law to give relief 
rv . c. 68. against adverse claims made upon persons having no interest 
in the subject of such claim," it shall be lawful for the Court 
or a judge to whom such application is made to exercise all 
the powers and authorities given to them by this Act and the 
hereinbefore-mentioned Act passed in the session of Parlia- 
ment held in the first and second years of the reign of his 
late Majesty King "William the Fourth, though the titles of 
the claimants to the money, goods or chattels in question, or 
to the proceeds or value thereof, have not a common origin, 
but are adverse to and independent of one another. 
Court or § 13. "When goods or chattels have been seized in execution 
dfrectsale ^y a sheriff or other officer under process of the above- 
of goods mentioned Courts, and some third person claims to be entitled, 
execution u^er a hill °$ Ba ^ e or otherwise, to such goods or chattels, by 
way of a security for a debt, the Court or a judge may order 
a sale of the whole or part thereof, upon such terms as to 
payment of the whole or part of the secured debt or otherwise 
as they or he shall think fit, and may direct the application 
of the proceeds of such sale in such manner and upon such 
terms as to such Court or judge may seem just. 
Power to § 14. Upon the hearing of any rule or order calling upon 
9°? ** f* persons to appear and state the nature and particulars of their 
decide claims, it shall be lawful for the Court or judge wherever, 
^certain^ * rom ^ e smallness of the amount in dispute or of the value 
cases. of the goods seized, it shall appear to them or him desirable 

and right so to do at the request of either party, to dispose of 
the merits of the respective claims of such parties, and to 
determine the same in a summary manner, upon such terms 
as they or he shall think fit to impose, and to make such other 
rules and orders therein as to costs and all other matters as 
may be just. 

oasemay * 15 ' "^ aU cases of iater P leader proceedings where the 
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question is one of law, and the facts are not in dispute, the be stated 
judge shall be at liberty, at his discretion, to decide the ^Jj! faots 
question ■without directing an action or issue, and, if he shall puted. 
think it desirable, to order that a special case be stated for 
the opinion of the Court. 

§ 16. The proceedings upon such case shall, as nearly as Prooeed- 
may be, be the same as upon a special case stated under "The Ufcjof caae 
C. L. P. Act, 1852 " ; and error may be brought upon such in Court 

case ; and the provisions of "The C. L. P. Act, 1854," as to l' elow and 
, . . r ' ' in error, 

bringing error upon a special case, shall apply to the pro- 
ceedings in error upon a special case under this Act. 

§ 17. The judgment in any such action or issue as may be Judgment 
directed by the Court or judge in any interpleader proceed- ^ when 
ings, and the decision of the Court or judge in a summary to be final, 
manner shall be final and conclusive against the parties and 
all persons claiming by, from, or under them. 

§ 18. All rules, orders, matters, and decisions to be made Kules, 
and done in interpleader proceedings under this Act (except- ^ade^in °" 
ing only any affidavits) may, together 'with the declaration in interplea- 
the cause, if any, be entered of record, with a note in the ff-JK— 
margin expressing the true date of such entry, to the end that may be 
the same may be evidence in future times, if required, and, ™^5^j 
to secure and enforce the payment of costs directed by any made evi- 
such rule or order ; and every such rule or order so entered dence - 
shall have the force and effect of a judgment in the Superior 
Courts of Common Law. 

Ettles of S. C. 1875. 

Order I, Eule 2. With respect to interpleader, the pro- Inter- 
cedure and practice now used by Courts of Common Law P lead j? r 
under the Interpleader Acts, 1 & 2 Will. IV. c. 58, and 23 & preserved. 
24 Vict. c. 126, shall apply to all actions and all the divisions 
of the High Court of Justice, and the application by a defen- 
dant shall be made at any time after being served with a writ 
of summons and before delivering a defence. 
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POEMS IN STAKEHOLDER'S LNTEEPLEADEE. 

EOBM 1. 

Interpleader Summons by Stakeholder. 

In the High Court of Justice, 

Division. 18 . No. . 

Between ...... Plaintiff, 

and 

Defendant, 

Claimant. 

Let all parties concerned attend the Master in Chambers on 
day, the day of , 18 , at o'clock in the 
noon, on the hearing of an application on the part of 
that the plaintiff and the claimant appear and state the 
nature and particulars of their respective claims to the monies 
the subject-matter of this action, and maintain or relinquish 
the same ; and that it be referred to one of the masters to tax 
the defendant's costs of this action ; and that such costs when 
taxed be paid to the defendant out of the said subject-matter 
of this action ; and that all further proceedings in this action 
be stayed, and that the said claimant be restrained from com- 
mencing any proceedings against the defendant in respect of 
the subject-matter of this action, and that such other order 
may be made herein as may be deemed fit. 

Dated the day of ,18 . 

This summons was taken out by of , solicitor 

for 

To A. B. the said plaintiff, and to E. F. the said claimant. 
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FOBM 2. 

Defendant's Affidavit in support of his Simmons. 

In the High Court of Justice, 

Division. 1880, A. No. 100. 

Between Plaintiff, 

and 
Defendant. 

I, , of [here insert address], the defendant in the 
above action, make oath and say as follows : — 

1. The writ of summons herein was issued on the day 
of , 1880, and was served on me on the day of , 
1880. I have not yet delivered a statement of defence herein. 

2. The action is brought to recover 

The said* in my possession, but I claim no interest 
therein. 

3. The right to the said subject-matter of this action has 
been and is claimedf by one , whof 

4. I do not in any manner collude with the said , or 
with the above-named plaintiff, but I am ready to bring into 
Court or to pay or dispose of the said in such manner as 
the Court may order or direct. 

Sworn at , the day of , 1880. 

Before me 
This affidavit is filed on behalf of the 



Fobm 3. 
Affidavit by Claimant in support of his Claim. 
[Title, &c. as in Form 2.] 
I, E. F., of , make oath and say as follows : — 
1. I have read the affidavit of the defendant sworn in this 

* "Is" or "are." 

t If claim in writing mate the writing an exhibit. 

% State expectation of suit, or that he has already sued. 
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action on , and I say that the therein mentioned is 
my property and I claim it as such. 

2. [Here state briefly the nature of the claimant's claim to the 
property."} 

Sworn [&c, as at end of Form 2]. 



Form 4. 

Affidavit of Service of Summons. 

In the High Court of Justice, 
Division. 

Between A.B., Plaintiff, 
and 
0. J)., Defendant, 

and 
E. F., Claimant. 

I, , of , solicitor for the above-named , 

mate oath and say as follows : — 

I did on the day of , 1880, before the hour of 

in the noon, serve the claimant E. F. in this 

action with a true copy duly stamped of the summons hereto 
annexed, marked A., by leaving it at the of the said 

E. F., situate , with there. [If the summons he 

served personally on the claimant, state it so."] 

Sworn [<fcc, as at end of Form 2], 
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FOEM 5. 

Order dismissing Defendant's Application fob Inter- 
pleader. 

In the High Court of Justice, 

Division. 1880 A., No. 100. 

, Master in Chambers. 

Between A.B., Plaintiff, 
and 
O. D., Defendant, 

and 
E. F., Claimant. 
Upon hearing , and upon reading the affidavit of 

, filed the day of , 1880, and 

It is ordered that the application of be dismissed* 

■with costs to be taxed and paid by the to the [or, 

that the costs of and occasioned by this application be the 
in any event]. 
Dated the day of , 1880. 



Poem 6. 

Oedee Basking the Claimant. 

In the High Court of Justice, 

Division. 1880, A. No. 100. 

, Master in Chambers. 

Between Plaintiff, 

and 

Defendant, 
and 

Claimant. 

Upon hearing , and upon reading the affidavit of 

, filed the day of , 1880, and 

* If the dismissal be with costs, add these words. 
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It is ordered that the claimant be barred, that no further 
proceedings be taken in the action by the above-named 
plaintiff, against the above-named defendant, that the 
monies [describe subject-matter of litigation] be paid over by 
the above-named defendant to the above-named plaintiff, 
and that the costs of this application be . 

Dated the day of , 18 . 



Fobm 7. 

Okdeb siTBSTrnjTiire Claimant as Defendant in the 
Action. 

In the High Court of Justice, 

Division. 18 , No. . 

, Master in Chambers. 

Between Plaintiff, 



and 
and 



Defendant, 



Claimant. 

Upon hearing , and upon reading the affidavit of , 
filed on the day of , 18 , and 

It is ordered that the above-named claimant be substituted 
as defendant in this action, in lieu of the present defendant, 
and that the costs of this application be . 

Dated the day of , 18 . 
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Fokm 8. 



Order directing Issue between P tatts tttw and 

O T.Anvr AnrT. 
{Title as in Form 7.] 

Upon hearing , and upon reading the affidavit of , 

filed on the day of , 18 , and 

It is ordered that all further proceedings in this action 
against the defendant be stayed, and that the said plaintiff 
and the said [claimant] be restrained from proceeding 

against the said defendant to recover the for 'which this 

action is brought. 

And it is further ordered that the said defendant do retain 
possession of the until further order [or, forthwith pay 

into the hands of one of the Masters of this Court the said 
£ ]. 

And it is further ordered that the plaintiff and the said 

, claimant, proceed to the trial of an issue in the High 

Court of Justice, in which the plaintiff shall be plaintiff and 

the [claimant] defendant, and that the question to be 

tried shall be whether [here state the question at issue']. 

And it is further ordered that this issue be prepared and 
delivered by the plaintiff therein within from this date, 

and be returned by the defendant therein within days, 

and be tried at 

And it is further ordered that the question of costs, and all 
further questions, be reserved until after the trial of the said 
issue. 

Dated the day of , 18 . 
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Form 9. 

■ Order Summarily Determining the Matter. 

la the High Court of Justice, 

Division. 18 . No. . 

, Master in Chambers. 

Between Plaintiff, 

and 

Defendant, 
and 

Claimant. 

The plaintiff and the claimant having requested and con- 

• sented that the merits of their claims be disposed of and' 

determined in a summary manner, now upon hearing , 

and upon reading the affidavit of , filed the day 

of , 18 , and 

It is ordered that 

And that the costs of this application be . 

Dated the day of , 18 . 



Form 10. 
Form of Issue. 



See the form of issue in sheriff's interpleader [post, 
Form 10, in Appendix Z>.]. With the slight necessary 
alterations, that form is equally available for an issue in 
stakeholder's interpleader. 
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Form 11. 

Order directing Special Case. 

[Heading as in Form 7.] 

Upon hearing , and upon reading the affidavit of , 

filed on the day of , 18 , and 

It is ordered that all further proceedings in this action 
against the defendant be stayed, and that the said , the 

plaintiff, and the said , the claimant, be restrained from 

proceeding against the said defendant to recover the for 

•which this action is brought. 

And it is further ordered that the said , the defen- 

dant, do retain possession of the until further order 

[or, forthwith pay into the hands of one of the Masters of 
this Court the said ]. 

And it is further ordered that the question as to the right 
to the said goods [or, monies], as between the plaintiff and 
the claimant, be tried by means of a special case to be agreed 
upon between the said plaintiff and the said claimant, such 
special case to be prepared by the plaintiff and submitted to 
the said claimant or his solicitor within days, and 

returned approved by the said claimant within days. 

And that any question that may arise as to the form of 
such case be submitted to, and determined by, the Master 
sitting at Chambers. 

And it is further ordered that the question of costs and all 
further questions be reserved until after the hearing of the 
said special case. 

Dated the day of , 18 . 



C. 



12 
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Fobm 12. 
Fieri Facias on Oedbb fob Costs. 

In the High Court of Justice, 

Division. 18 . No. . 

Between Plaintiff, 

and 

Defendant, 

and 
Claimant. 

Victoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland, Queen, Defender of the Faith, to 
the sheriff of , greeting : We command you that of the 

goods and chattels of , in your bailiwick, you cause to 

be made the sum of £ , for certain costs which by an 

order of our High Court of Justice, dated the day of 

, 18 , were ordered to be paid by the said to 

, and which have been taxed and allowed at the said 
sum, and interest on the said sum at the rate of £4 per 
centum per annum, from the day of , 18 , and 

that you have the said sum and interest before us in our said 
Court, immediately after the execution hereof, to be rendered 
to the said . And in what manner you shall have 

executed this our writ make appear to us immediately after 
the execution hereof. And have there then this writ. 

Witness, Hugh McCalmont, Earl Cairns, Lord High Chan- 
cellor of Great Britain, the day of , 18 . 

Levy £ , and £ for costs of execution, &c, and 

also interest on £ at £4 per centum per annum from the 

day of , 18 , until payment, besides sheriff's 

poundage, officers' fees, costs of levying, and all other legal 

incidental expenses. 

This writ was issued by , of , agent for , 

of , solicitor for the 

The is a , and resides at , in your bailiwick. 
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Form 13. 

Particulars to be delivered by Claimant when Inter- 
pleader TRANSFERRED FROM THE BjQH COURT. 

In the County Court of , holden at 

Between A. B. 

[Address and description] 
and 
E.F. 

[Address and description]. 

The following are the names and addresses of the parties 
and solicitors to the interpleader proceedings directed to be 
transferred to this Court by order dated : 

viz. : — of the claimant, A. £., of [address and description] ; 
of his solicitor, C. D., of [address and description] ; 
of the execution creditor, E. F., of [address and descrip- 
tion]; 
of his solicitor, G. H., of [address and description]. 
The proceeding transferred is an issue to try whether 
certain goods seized by the sheriff of Middlesex, under an 
execution from the High Court, in an action in which the 
said E. F. was plaintiff and J. K. defendant, are the property 
of the said A. B., the claimant, or of the said E. F., the 
execution creditor. 

I request that the said issue may be entered for hearing. 

[Claimant.'] 
To the Begistrar. 



12(2) 
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FOEMS IN SHEEIFF'S INTEEPLEADEE. 

FORM 1. 

Sheriff's Interpleader Summons. 

In the High Court of Justice, 

Division. 18 . No. . 

, Master in Chambers. 

Between Plaintiff, 

and 

Defendant, 

and 
Claimant. 

Let all parties concerned attend the Master in Chambers on 
day, the day of , 18 , at o'clock in 

the noon, on the hearing of an application on the part 

of the sheriff of that the plaintiff and the claimant 

appear and state the nature and particulars of their respective 
claims to the goods and chattels seized by the above-named 
sheriff , under the 'writ of fieri facias issued in this 

action, and maintain or relinquish the same and abide by 
such order as may be made herein, and that in the meantime 
all further proceedings be stayed. 

Dated the day of , 18 . 

This summons was taken out by , of , solicitor 

for 

To [the plaintiff], and [the claimant or claimants]. 
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Fokm 2. 

Sheriff's Affidavit ot Support of Summons. 

In tie High Court of Justice, 

Division. 18 . No. . 

Between Plaintiff, 

and 

Defendant, 

Claimant. 

I, of , officer to the sheriff of , make oath 

and say as follows : 

1. On the day of last, I took possession of 
certain goods and chattels in the house of the ahove-named 
defendant, situate at , in the county of , under a 
writ of fieri facias issued out of the above-named Division of 
the High Court in this action, directed to the said sheriff, 
and commanding him to cause to be levied of the goods and 
chattels of the above-named defendant £ , and interest 
thereon, which sums the above-named plaintiff had recovered 
in this action against the said defendant, and endorsed to 
levy the whole besides sheriff's poundage, officers' fees, and 
other expenses of execution, and also by virtue of a warrant 
of the said sheriff granted on the said writ and to me directed, 
I still remain in possession of the said goods and chattels as 
such sheriff's officer. 

2. On the day of , I was served with a written 
notice, of which the following is a copy [here copy the claim- 
ant's notice. If notice not in writing state its effect shortly but 
accurately]. 

3.1 make this application solely on my own behalf as officer 
to the said sheriff, and at my own expense and for my own 
indemnity. Neither the said sheriff nor myself in any way 
collude with the said claimant or the said plaintiff. 

Sworn [&c, as in Form 2 in Appendix 0.]. 
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Form 3. 
For form of claimant's affidavit, see Form 3 in Appendix 0. 



Forms 4 and 5. 



For forms of order dismissing the sheriff's application, or 
summarily deciding by consent or otherwise, see Forms 5 and 9 
in Appendix 0. 



Form 6. 
Order barring Claimant. 



In the High Court of Justice, 
Division. 

in Chambers. 
Between Plaintiff, and Defendant, 

and 
Between Claimant, and Eespondent. 

Upon hearing , and upon reading the affidavit of 

, filed the day of , 18 , and 

It is ordered that the claimant be barred, and that no action 
be brought against the above-named sheriff, and that the costs 
of this application be 
Dated the day of , 18 . 
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Form 7. 
Order for Sheriff to ■withdraw. 
In the High Court of Justice, 

Queen's Bench Division. 
Master , Master in Chambers. 

Between Plaintiff, 

and 

Defendant, 

Claimant. 

Upon hearing the solicitors for the plaintiff, the claimant, 
and the sheriff of , and reading the affidavit of 

It is ordered that the sheriff withdraw from possession of 
the goods seized by Tivm under the writ of fieri facias herein 
and claimed by the claimant, that no action be brought. 

And that the pay to the the costs of the inter- 

pleader to be taxed, and possession money to the sheriff. 
Dated the day of , 189 . 



Form 8. 
Order directing Issue. 

In the High Court of Justice, 

Division. 18 . No. . 

Master in Chambers. 

Between Plaintiff, 

and 

Defendant, 

and between 

Claimant, 

and the said , execution creditor, and 

the sheriff of Kespondents. 

Upon hearing , and upon reading the affidavit of 

, riled the day of , 18 , and 
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It is ordered that the said sheriff proceed to sell the goods 
seized by him under the 'writ of fieri facias issued herein, and 
claimed by the claimant, and pay the net proceeds of the sale, 
after deducting the expense thereof, into Court in this cause, 
to abide further order herein. 

And it is further ordered that the parties proceed to the trial 
of an issue in the High Court of Justice, in which the said 
claimant shall be the plaintiff, and the said execution creditor 
shall be the defendant,' and that the question to be tried shall 
be whether at the time of the seizure by the sheriff the goods 
seized were the property of the claimant as against the exe- 
cution creditor. 

And it is further ordered that this issue be prepared and 
delivered by the plaintiff therein within from this date, 

and be returned by the defendant therein within days, 

and be tried at 

And it is further ordered that the question of costs and all 
further questions be reserved until after the trial of the said 
issue, and that no action shall be brought against the said 
sheriff for the seizure of the said goods. 

Dated the day of , 18 . 



Poem 9. 
Another Order directing Issue. 
, [Heading as in No., 6.] 

Upon hearing , and upon reading the affidavit of , 
filed the day of • , 18 , and 

It is ordered that upon payment of the sum of £ into 

Court by the said claimant within ■ from this date, or 
upon his giving within the same time security to the satis- 
■ faction of the Master [or as the ease may be] for the payment 
of the same amount by the said claimant, according to the 
directions of any order to be made herein, and upon payment 



APPENDIX D. 

to the above-named sheriff of the possession money from this 
date, the said sheriff do -withdraw from the possession of the 
goods seized by him under the writ of fieri facias herein and 
claimed by the claimant. 

And it is further ordered that unless such payment be 
made or security given within the time aforesaid, the said 
sheriff proceed to sell the said goods and pay the proceeds of 
the sale, after deducting the expenses thereof, and the posses- 
sion money from this date, into Court in the cause, to abide 
further order herein. 

And it is further ordered that the parties proceed, &c. 

And it is further ordered that this issue, &c. 

And it is further ordered that the question of costs, &c. 

Dated the day of , 18 . 
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FORM 10. 

Another Order directing an Issue. 
[Heading as in Form 6.] 

"Upon hearing , and upon reading the affidavit of , 

filed the day of , 18 , and 

It is ordered that upon payment of the sum of £ into 

Court by the said claimant, or upon his giving security to the 
satisfaction of the Master [or as the case may he'] for the pay- 
ment of the same amount by the claimant, according to the 
directions of any order to be made herein, the above-named 
sheriff withdraw from the possession of the goods seized by 
him under the writ of fieri facias issued herein. 

And it is further ordered that in the meantime and until 
such payment made or security given the sheriff continue in 
possession of the goods, and the claimant pay possession 
money for the time he so continues, unless the claimant 
desire the goods to be sold by the sheriff, in which case the 
sheriff is to sell them, and pay the proceeds of the sale, after 
deducting the expenses thereof and the possession money 
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from this date, into Court in this cause, to abide further 
order herein. 

And it is further ordered that the parties proceed, &c. 

And it is further ordered that this issue, &c. 

And it is further ordered that the question of costs, &o. 

Dated the day of , 18 . 



Foem 11. 
Interpleader- Issue.* 



In the High Court of Justice, 

Division. 
Between ....... Plaintiff, 

and 



Defendant. 



Interpleader issue. 

Delivered the day of , by , solicitor for the 

above-named plaintiffs, pursuant to an interpleader order of 
[the Honourable Mr. Justice ], dated 

The plaintiff, A. B., affirms, and the defendant, Q.D., de- 
nies, that the goods [here describe them] seized, on the day 
of , in execution by the sheriff of , under a writ of 

fieri facias tested the day of , and issued out of 

the Division of Her Majesty's High Court of Justice, 

directed to the said sheriff for the having of execution of a 
judgment of that Court, recovered by the said A. B. in an 
action at his suit against M. N. were, or some part thereof 
was, at the time of the said seizure, the property of the said 
A. B. as against the said 0. D. 

And it has been ordered by the Honourable Mr. Justice 
, [or, by Master Smith], that the said question shall 
be tried by a jury, and that the said matter should be tried 
at 

Therefore let a jury come, &c. 

* This form of issue can -with slight variations be applied to the 
case of an issue in interpleader at the suit of an ordinary person, 
as well as at that of a sheriff. 
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Poem 12. 
Order directing Special Oases. 
{Heading as in No. 6.] 

[The order will first deal with the interim disposition of the 
property in dispute, and any one of the courses adopted respec- 
tively in the previous forms may le here adopted. The order 
will then proceed thus : — ] 

And it is further ordered that the question as to the right 
to the said goods [or, monies], as between the claimant and 
the plaintiff, be tried by means of a special case, to be agreed 
upon between the said claimant and the said plaintiff, such 
special case to be prepared by the claimant and submitted to 
the said plain ti ff, within days, and returned approved 

by the said plaintiff within days. And that any ques- 

tion that may arise as to the form of such case be submitted 
to and determined by the Master sitting at Chambers. 

And it is further ordered that the question of costs and all 
further questions be reserved until after the hearing of the 
said special case and that no action be brought against the 
said sheriff for the seizure of the said goods. 

Dated the day of , 18 . 



Foem 13. 

Oeder stjmmabily disposing the Mattes ttndeb Rule 12 

of Oedee LVH. 

[Heading as in No. 6.] 

Upon hearing , and upon reading the affidavit of , 

filed the day of , 18 , and 

It is ordered that the above-named sheriff proceed to sell 
enough of the goods seized under the writ of fieri facias issued 
in this action to satisfy the expenses of the said sale, the rent 
(if any) due, the claim of the claimant, and this execution. 

And it is further ordered that out of the proceeds of the 
said sale (after deducting the expenses thereof and rent, if 
any) the said sheriff pay to the claimant the amount of his 
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said claim, and to tie execution, creditor the amount of his 
execution, and the residue, if any, to the defendant. 

And it is further ordered that no action be brought against 
the said sheriff, and that the costs of this application be 

Dated the day of , 18 . 



Poem 14. 

Ordeb. remitting to County Court. 

[Heading as in No. 6.] 

Upon hearing the solicitors for the plaintiff, the claimant, 
and the sheriff of , and upon reading the affidavit 

of 

It is ordered that, upon payment of the sum of £ and 

possession money from the date of this order to the said 
sheriff by the said claimant within seven days from this date, 
the said sheriff do withdraw from the possession of the goods 
seized by him under the writ of fieri facias herein and claimed 
by the claimant. 

And it is further ordered that unless such payment be 
made within the time aforesaid the said sheriff proceed to 
sell the said goods and retain the proceeds of the sale after 
deducting the expenses thereof and the possession money 
from this date. 

And it is further ordered that the said sum of £ , or 

the proceeds of the said sale (as the case may be) do abide 
the order of the judge of the County Court to whom the 
interpleader proceedings herein are hereinafter ordered to be 
transferred. 

And it is further ordered that the interpleader proceedings 
herein be transferred to the County Court of holden 

at 

■ And it is further ordered that the costs of this application 
be -costs in the interpleader proceedings, and that no action 
be brought against the said sheriff for the seizure of the said 
goods. 
1 Dated the day of , 18 . 
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Form 15. 

For the form of an Interpleader Bond, the usual security 
required from the claimant, when he does not wish the goods 
seized to he sold, and wishes the sheriff to withdraw from 
possession of them, see Ohitty's Forms (11th edition), p. 6*77. 

For the forms in use in the like proceedings in the Chancery 
Division, which are similar to, but somewhat more full than 
those in use at Common Law, see " Seton on Decrees," vol. i. 
p. 436 (5th edition), and " Pemberton on Judgments," p. 218 
(4th edition). 

Form 16. 
Notice op Claim to Goods taken in Execution. 
Take notice that A. B. has claimed the goods (or, certain 
goods) [where only certain goods are claimed, here enumerate 
therri] taken in execution by the sheriff of , under the 

warrant of execution issued in this action. You are hereby 
required to admit or dispute the title of the said A. B. to the 
said goods, and give notice thereof in writing to the said 
sheriff within four days from the receipt of this notice, failing 
which the said sheriff may issue an interpleader summons. 
If you admit the title of the said A. B. to the said goods, and 
give notice thereof in manner aforesaid to the said sheriff, 
you will only be liable for any fees and expenses incurred 
prior to the receipt of the notice admitting the claim. 

Dated, &c. 

(Signed) Sheriff of 
To the plaintiff. 

Form 17. 

Notice by Plaintiff of Admission or Dispute of 

Title of Claimant. 

Take notice that I admit (or dispute) the title of A. B. to 

the goods [or, to certain of the goods, namely (set them out) ] 

seized by you under the execution issued under the judgment 

in this action. 

(Signed) Plaintiff, or Solicitor. 

To the Sheriff and his officers. 
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POEMS EST INTERPLEADER IN COUNTY COURTS. 

Poem 1. 

Notice of Claim to Goods taken in Execution. 

Order 27 Take notice that A. B. has claimed the goods [or, certain 
Mule 1. goods] [where only certain goods are claimed here enumerate 
them] taken in execution by me under the -warrant of execu- 
tion issued in this action. If you admit the title of the said 
A. B. to the said goods, and giye notice thereof to me by 
return of post, you will not be liable for any costs incurred 
after the receipt by me of your notice. 
Dated, &c. High Bailiff. 

To the Plaintiff. 



Poem 2. 

Notice by Plaintiff of Admission of Title of 
Claimant. 

Order 27, Take notice that I admit the title of A. B. to the goods 
Stile X. seized by you under the execution issued under the judgment 
in this action. 

Plaintiff. 
To the High Bailiff. 
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Form 3. 

Notice to Ot-atmant setting tjp a Claim to Goods taken 
in Execution to make Deposit ok give Security. 

[Heading as in No. 6.] ; 

Whereas you, A. B., have claimed the goods [or, certain 61 & 52 
goods] [where only certain goods are claimed here enumerate g ?gg C * ' 
them] taken in execution by me under the warrant of Order 27 
execution issued in this action : -B«& 1«. 

Take notice that you are hereby required, in accordance 
■with section 156 of the County Courts Act, 1888, either — , 

(1) to deposit with me the amount of the value of the goods 

so claimed by you, such value to be fixed by appraise- 
ment in case of dispute, to be by me paid into Court 
to abide the decision of the judge, upon your claim ; 
or 

(2) to deposit with me the costs of keeping possession of 

such goods until such decision can be obtained ; or 

(3) to give me security by bond with sureties according 

to section 108 of the County Courts Act, 1888, and 
Order 29 of the County Court Eules, 1889, for the 
value of the goods so claimed by you ; 
and further take notice, that in default of your making 
deposit or giving security the goods will be sold as if no 
such claim had been made by you, and the proceeds paid 
into Court to abide the decision of the judge. 

High Bailiff. 
To 



192 INTERPLEADER. 

FOBM 4. 

Paeticulaes of Claim: ttndeb Intkepleadee Summons. 

In the County Court of , holden at 

No. of Plaint. 

Between A. B Plaintiff, 

and 
CD Defendant. 

Order 27, Take notice, that I, E. F., of [20, Elizabeth Terrace, 
Rule 4a. Islington, in the county of Middlesex, dealer in furniture], 
claim certain goods and chattels, to wit [or, specified in the 
schedule hereunder ■written] taken in execution under pro- 
cess issuing out of this Court in this action, and mentioned 
in the interpleader summons, and that the grounds of my 
claim are that the said goods were assigned to me by an 
indenture dated the [28th day of May, 1850], and made 
between the said G. D., the defendant, of the one part, and 
me, the said E. F., the claimant, of the other part. 

And further take notice that I claim the sum of £20 
from the said A. B., the plaintiff and the high bailiff, for 
damages arising out of the said execution. And that the 
grounds of my claim are that they broke and entered my 
said house at Islington aforesaid, and that they there seized 
and took away the said goods and chattels under the said exe- 
cution. 
Dated, &c. 

(Signed) E. F., Claimant. 

To the execution creditor, and the 
high bailiff of this Court. 



APPENDIX E. 193 

Poem 5. 

Particulars of Claim fob Pent tinder Interpleader 
Summons. 

[Commence as above."] 

Take notice, that C. B., the defendant, is my tenant of Order 27, 
[a certain house and premises} situate at in the county 

of , and that the goods and chattels taken in execution 

under process issuing out of this Court in this action, and 
mentioned in the interpleader summons, were in and upon 
the said [house and premises'], and that there was at the date 
of the said execution due to me from the said 0. B. the sum 
of £ for [one year's] rent of the said [house and premises], 

and that the same is still due and owing from the said G. B. 
to me, and that I claim payment of the said sum of £ 
out of the proceeds of the said execution. 

Dated this day of 

(Signed) E. F. [name, address, and description]. 

To the execution creditor, and the 
high bailiff of this Court. 



Porm 6. 

Interpleader Summons to Execution Creditor. 

In the County Court of , holden at 

No. of Plaint. 

Between A. B Plaintiff, 

and 

C. B Defendant, 

and 

B. F. Claimant. 

Whereas [here insert the name, address and description of 
claimant, so far as is then known] hath made a claim to 
c. 13 
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certain goods and chattels [or, the proceeds of sale [or, 
value] of certain goods and chattels] taken in execution 
under process issuing out of this Court at your instance, [or, 
certain rent alleged to be due to him in respect of and issuing 
out of the premises upon which certain goods and chattels 
were taken in execution under process issuing out of this 
Court at your instance] : 

Tou are therefore hereby summoned to appear at a Court 
to be holden at , on the day of , 18 , at the 

hour of in the noon, when the said claim will be 

adjudicated upon, and such order made thereupon as to the 
Court shall seem fit. 

Dated this day of , 18 . 

Eegistrar of the Court. 

To the execution creditor. 

Note. — The claimant is called upon five clear days at least 
before the day of hearing to deliver to the high bailiff, or leave 
at the office of the Registrar, two copies of the particulars of his 
claim, and the high bailiff is required to forthwith send by post 
to you or your solicitor one of the copies of such particulars. 



Poem 7. 

Inteepleader Summons to a Claimant setting tip a 
Claim to the Goods oe the Peoceeds theeeof. 

[Same heading as No. 6.] 

[Name, address and description of claimant], you are hereby 
s umm oned to appear at a Court to be holden at , on the 

day of , 18 , at the hour of in the 

noon, to support a claim made by you to certain goods and 
chattels [or, to the proceeds of sale [or, value] of certain 
goods and chattels] taken in execution under process issuing 
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out of this Court at the instance of [the execution creditor] ; 
and in default of your then establishing such claim the said 
goods and chattels will then be sold, and the proceeds thereof 
paid over [or, the said proceeds of sale [or, value] will be 
paid over] according to the exigency of the said process ; and 
take notice that you are hereby required, five clear days at 
least before the said day, to deliver to the high bailiff, or 
leave at my office, two copies of the particulars of the goods 
and chattels which [or, the proceeds [or, value] whereof] are 
claimed by you, and of the grounds of your claim ; and in 
such particulars you shall set forth fully your name, address, 
and description ; and take notice, that in the event of your 
not giving such particulars as aforesaid, your claim will not 
be heard by the Court. 

To [the claimant above named']. 



Form 8. 

Interpleader Summons to a Claimant setting up a 
Claim to Kent in respect oe the Premises upon 
which the Execution was Levied. 

[Some heading as No. 6.] 

[Name, address and description of claimant], you are hereby 
summoned to appear at a Court to be holden at , on the 

day of , 18 , at the hour of in the 

noon, to support a claim made by you to certain rent alleged 
by you to be due to you in respect of and issuing out of 
certain premises upon which certain goods and chattels were 
taken in execution under process issuing out of this Court at 
the instance of [the execution creditor] ; and in default of your 
then establishing such claim the said goods and chattels will 
then be sold, and the proceeds thereof paid over according to 
the exigency of the said process [or, if such goods and chattels 
13(2) 
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shall have been then sold or the value thereof deposited in 
Court, then the proceeds of such sale or the amount deposited 
■will be paid over according to the exigency of the said pro- 
cess] ; and take notice, that you are hereby required, five 
clear days at least before the said day, to deliver to the high 
bailiff, or leave at my office, two copies of the particulars of 
the amount of the rent claimed by you, and of the period for 
■which and of the premises in respect of which you claim such 
rent, and of the grounds of your claim ; and in such particu- 
lars you shall set forth fully your name, address, and descrip- 
tion ; and take notice, that in the event of your not giving 
such particulars as aforesaid, your claim will not be heard 
by the Court. 
To [the claimant above named}. 



Form 9. 

Interpleader Summons to an Execution Creditor, 
and to the High Bailiff, where Claimant claims 
Damages as well as the Goods seized. 

In the County Court of , holden at 

No. of Plaint. 

Between A. B Plaintiff, 

and 

G.D Defendant, 

and between 

E. F. Claimant, 

and 
[the execution creditor] and the 
high bailiff of this Court . Respondents. 
Whereas [name, address, and description of claimant] hath 
made a claim to certain goods and chattels [or, to the pro- 
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ceeds of sale [or value] of certain goods and chattels] taken 
in execution under process issuing out of this Court at your 
instance, and hath also claimed from you and from the high 
bailiff of this Court the sum. of £ for damages arising 

out of the said execution : 

You and the high bailiff are therefore hereby summoned 
to appear at a Court to be holden at , on the day 

of , 18 , at the hour of in the noon, when 

the said claim, both as to the said goods and chattels [or, 
the proceeds of sale [or, value] of the goods and chattels], 
and as to the said damages, 'will be adjudicated upon, and 
such order made thereupon as to the Court shall seem fit. 

To [the execution creditor] and to the 
high bailiff of this Court. 

Note. — The claimant is called upon five clear days at least 
be/ore the day of hearing to deliver to the high bailiff, or leave 
at the office of the registrar, two copies of the particulars of his 
claim, and the high bailiff is required to forthwith send by post 
to the execution creditor or his solicitor one of the copies of such 
particulars. 



Form 10. 

Interpleader Summons to a Claimant setting up a 
Claim to Damages, as 'well as to the Goods or. 
the Proceeds thereof. 

[Same heading as No. 9.] 

[Name, address, and description of claimant], you are hereby 
summoned to appear at a Court to be holden at , on the 

day of , 18 , at the hour of in the 

noon, to support a claim made by you to certain goods and 
chattels [or, to the proceeds of sale [or, value] of certain 
goods and chattels] taken in execution under process issuing 



198 INTEEPLEADEE. 

out of this Court at the instance of [the execution creditor], 
and also for damages arising out of such, execution, and, in 
default of your then establishing such claim, the said goods 
and chattels will then be sold and the proceeds paid over [or, 
the said proceeds [or value] -will be paid .over], according to 
the exigency of the said process ; and take notice that you 
are hereby required five clear days at least before the said 
day to deliver to the high bailiff, or leave at my office, two 
copies of the particulars of the goods and chattels which [or, 
the proceeds [or, value] whereof] are claimed by you, and of 
the grounds of your claim, and you must also state in such 
particulars the amount of the damages you claim, and the 
party from whom you claim the same, and the grounds of 
your claim ; and in such particulars you shall set forth fully 
your name, address and description ; and take notice, that in 
the event of your not giving such particulars as aforesaid 
your claim will not be heard by the Court. 
To [the claimant above named']. 



Form 11. 

Order on an Interpleader Simmon's where the Claim 
is not established. 

In the County Court of , holden at 

No. of Plaint. 

Between A. B Plaintiff, 

and 

O.D Defendant, 

and 
F.F. Claimant. 

It is this day adjudged touching the claim of E. F. 
to certain goods and chattels [or, the proceeds of sale [or, 
value] of certain goods and chattels] taken in execution 
under process issuing out of this Court at the instance of 
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[the execution creditor], [or, to certain rent alleged to be due 
to him. in respect of and issuing out of certain premises upon 
which certain goods and chattels were taken in execution 
under process issuing out of this Court at the instance of 
the said [execution creditor],] that the said goods and chattels 
[or, proceeds of sale] [or, value] are not the property of the 
said E. F. [or, that there is no rent due to the said E. F.]. 

And it is ordered, that the said E. F. do pay the sum of 
£ for costs to the registrar of this Court, for the use of 

the said [execution creditor], on or before the day of 

,18 . 

[Here insert directions as to the payment of the hearing fee, 
and directions as to any claim for possession fees, or other 
charges or expenses; also directions as to how any monies paid 
into Court, or, in the case of an interpleader transferred from 
the High Court, any monies in the hands of the sheriff are to he 
disposed of, and an order on the sheriff to deal with such monies 
accordingly ; for example, thus — 

And it is ordered that the said E. F. do on or before Hearing 

the day of pay the sum of £ , being the fee fee - 

payable on the hearing of this proceeding estimated on the 
sum of £ , to the registrar of this Court : 

And it is ordered that out of the sum of £ paid into Disposal of 

Court in this proceeding by the high bailiff, being the value d J po |^ r 
of the said goods and chattels deposited by the said E. F. of sale, 
with the said high bailiff [or, being the proceeds of the sale 
by the said high bailiff of the said goods and chattels] the 
sum of £ be paid to the said high bailiff for possession 

money and charges in respect of the said execution, and that 
the balance of the said sum of £ be paid to the said 

[execution creditor] in satisfaction, so far as the same will 
extend, of the sum in respect of which the said execution 
issued : 

[Or, where security given for value of goods : Where 

And it is ordered that the said E. F. do on or before the ^^ r 
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value of day of pay to the registrar of this Court the sum 

goods. f £ j being the value of the said goods and chattels, 

and that in default of such payment the high bailiff do 
proceed to enforce the security given by the said E. F. 
for such value : 

And it is ordered that all monies paid by the said E. F. 
in respect of the said sum of £ , or recovered 

by the enforcement of the said security, be applied first in 
payment to the high bailiff of the possession money and 
charges payable to him in respect of the said execution, and 
then in payment to the said [execution creditor], so far as the 
same will extend, of the sum in respect of which the said 
execution issued.] 

Inter- [Or, in the case of cm interpleader transferred from the High 

pleader Cmrt: 

transierred 

from And it is ordered that the sheriff of do forthwith, 

5*!\ after service of this order upon him, pay to the said [execution 

creditor] the sum of £ paid to the said sheriff by the 

said E. F. pursuant to the order of Master dated 

Disposal of the day of , 18 , [or, the monies in the hands of 

h a ° I d?of 1 ^ 6 Sa ^ s ' ler ^» representing the proceeds of the sale of the 
sheriff. said goods and chattels by the said sheriff pursuant to the 
order of Master dated the day of , 18 J, after 

deducting from the said sum [or, monies] the costs of the 
said sheriff of the said execution : 
Costs of And it is further ordered that the said E. F. do pay to the 

said sheriff his costs of this proceeding down to and including 
the order directing this proceeding to be transferred to this 
Court, such costs in case of dispute to be taxed by the regis- 
trar, and paid by the said E. F. to the registrar for 
the use of the sheriff within days from the date of the 
certificate of taxation.] 
To [the claimant] 
and the high bailiff 
[or, the sheriff of J. 
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FOBM 12. 

Order on an Interpleader Summons •where the Claim 
is established. 

[Same heading as No. 11. J 

It is this day adjudged, touching the claim of E. F. 
to certain goods and chattels [or, the proceeds of sale [or, 
value] of certain goods and chattels] taken in execution 
under process issuing out of this Court at the instance of 
the said [execution creditor], [or, to certain rent alleged to he 
due to him in respect of and issuing out of certain premises 
on which certain goods and chattels were taken in execution 
under process issuing out of this Court at the instance of the 
said [execution creditor],'] that the said goods and chattels [or, 
proceeds of sale [or, value] or part thereof, to wit, specifying 
them or if] are the property of the said E. F. [or, that rent 
to the amount of £ is due to the said E. F.]. 

And it is ordered, that the said [execution creditor] do pay 
the sum of £ for costs to the registrar of this Court, 

for the use of the said E. F., on or before the day of 

,18 . 

[Sere insert directions as to the payment of the hearing fee, 
and directions as to any claim for possession fees, or other 
charges or expenses ; also directions as to how any monies paid 
into Court, or, in the case of an interpleader transferred from 
the High Court, any monies in the hands of the sheriff, are to 
be disposed of, and an order on the sheriff to deal with such 
monies accordingly : for example, thus — 

And it is ordered that the said [execution creditor] do, on Hearing 

or before the day of , 18 , pay the sum of , fee - 

being the fee payable on the hearing of this proceeding, 

estimated on the sum of £ , to the registrar of this 

Court: 

And it is ordered that the sum of £ paid into Court Disposal of 

deposit or 
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proceeds of 
sale. 



Where 
security 
given for 
value of 
goods. 



Where 
costs of 
keeping 



High 
bailiff's 



money and 
charges. 

Inter- 
pleader 
transferred 
from High; 
Court. 



Disposal of 
monies in 
hands of 
sheriff. 



Possession 
money 
since date 
of Master's 
order. 



in this proceeding by the high bailiff, being the value of the 
said goods and chattels deposited by the said E. F. 
■with the said high bailiff [or, being the proceeds of the sale by 
the said high bailiff of the said goods and chattels] be paid 
to the said E. F. : 

[Or, where security given for value of goods : 

And it is ordered that the security given by the said E. F. 
for the value of the said goods and chattels be delivered 
up to the said E. F. to be cancelled :] 

[Or, where the costs of keeping possession of the goods have 
been deposited with the high bailiff: 

And it is ordered that the sum of £ deposited by the 

said E. F. 'with the said high bailiff for the costs of 

keeping possession of the said goods and chattels be forthwith 
repaid by the said high bailiff to the said E. F. :] 

And it is ordered that the said [execution creditor] do, on 
or before the day of , 18 , pay to the registrar 

for the use of the high bailiff the sum of £ for posses- 

sion money and charges in respect of the said execution. 

[Or, in the case of an interpleader transferred from the High 
Court : 

And it is ordered that the sheriff of do forthwith after 

the service of this order upon him pay to the said E. F. 
the sum of & paid to the said sheriff by the said E. F. 

pursuant to the order of Master , dated the 

day of ,18 [or, the monies in the hands of the said sheriff 

representing the proceeds of the sale of the said goods and 

chattels by the said sheriff pursuant to the order of Master 

, dated the day of , 18 :] 

And it is ordered that the said [execution creditor] do, on or 
before the day of , 18 , pay to the registrar for 

the use of the said E. F. the sum [if any] paid by the 

said E. F. to the said sheriff for possession money from the 
date of the order of the said Master : 

And it is ordered that the said [execution creditor] do pay 
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to the sheriff of his costs of the said execution and of Costs of 

this proceeding down to and including the order directing sheriff, 
this proceeding to be transferred to this Court, such costs in 
case of dispute to be taxed by the registrar and to be paid by 
the said [execution creditor'] to the registrar for the use of the 
sheriff within days from the date of the certificate of 

taxation.] 

To [the execution creditor] 
and to the high bailiff 
[or, sheriff of ]. 



Poem 13. 

Obdee on an Interpleader Summons where both Goods 
amd Damages are claimed, and the Claim to 
neither is established. 

In the County Court of , holden at 

No. of Plaint. 

Between A. B Plaintiff, 

and 

CD Defendant, 

and between 

E. F. Claimant, 

and 
[The execution creditor] and the 
high bailiff of this Court . Eespondents. 

It is this day adjudged, touching the claim of E. F. 
to certain goods and chattels [or, the proceeds of sale [or, 
value] of certain goods and chattels] taken in execution 
under process issuing out of this Court at the instance of the 
said [execution creditor], and for damages arising out of the 
said execution, and which the said E. F. claims against [the 
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execution creditor] and the high bailiff of this Court, that the 
said goods and chattels [or, proceeds of sale] [or, value] are 
not the property of the said E. F., and that the said E. F. is 
not entitled to recover any damages from either [the execution 
creditor] or the high bailiff of this Court : 

And it is ordered that the said E. F. do pay to the regis- 
trar of this Court the sum of £ for costs for the use of 
the said [execution creditor], and the sum of £ for costs 
for the use of the high bailiff of this Court, on or before the 
day of , 18 . 

[Here insert directions as to the payment of the hearing fee, 
and directions as to any claim for possession fees, or other 
charges or expenses ; also directions as to how any monies paid 
into Court are to be disposed of.] 

To [the claimant]. 



Form 14. 

Order on an Interpleader Summons where both Goods 
and Damages are claimed, and the Claim to both 
is established. 

[Same heading as No. 13.] 

It is this day adjudged, touching the claim of E. F. to 
certain goods and chattels [or, the proceeds of sale [or, 
value] of certain goods and chattels] taken in execution 
under process issuing out of this Court at the instance of the 
said [execution creditor], and for damages arising out of the 
said execution, and which the said E. F. claims against [the 
execution creditor] and the high bailiff of this Court, that the 
said goods and chattels [or, proceeds of sale] [or, value] or 
part thereof [specifying them or it] are the property of the 
said E. F., and that the said E. F. is entitled to recover the 
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sum of £ for damages arising out of the said execution 

against the said [execution creditor'] and the high bailiff of 
this Court : 

[Or, that the said E. F. is entitled to recover the sum of 
£ for damages arising out of the said execution against 

the said [execution creditor], hut is not entitled to recover any 
damages against the high bailiff of this Court :] 

[Or, that the said E. F. is entitled to recover the sum of 
£ for damages arising out of the execution of the said 

high bailiff of this Court, but is not entitled to recover any 
damages against the said [execution creditor] :] 

And it is ordered that the said [execution creditor] and the 

high bailiff of this Court do pay the sum of £ for 

damages, and the sum of £ for costs, to the registrar 

of this Court, for the use of the said E. F., on or before the 

day of , 18 . 

[Or, that the said [execution creditor] do pay the sum of 
£ for damages, and the sum of £ for costs, to the 

registrar of this Court, for the use of the said E. F., on or 
before the day of , and that the said E. F. do pay 

the sum of £ for costs to the registrar of this Court, for 
the use of the high bailiff of this Court, on or before the 
day of , 18 .] 

[Or, that the high bailiff of this Court do pay the said sum 
of £ for damages, and the sum of £ for costs, and 

that the said [execution creditor] do pay the sum of £ 
for costs to the registrar of the Court, for the use of the said 
E. F., on or before the day of , 18 .] 

[Here insert directions as to the payment of the hearing fee, 
and directions as to any claim for possession fees, or other 
charges or expenses ; also directions as to how any monies paid 
into Court are to he disposed of.] 

To [the execution creditor] and 
the high bailiff. 
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Fobm 15. 

Obdek on an Inteepleadek Summons wheue both Goods 
and Damages are claimed, and the Claim to the 
Goods is, but that to Damages is not, established. 

[Same heading as No. 13.] 

It is this day adjudged, touching the claim of E. F. to 
certain goods and chattels [or, the proceeds of sale [or, 
value] of certain goods and chattels] taken in execution under 
process issuing out of this Court at the instance of the said 
[execution creditor], and for damages arising out of the said 
execution, and which the said E. F. claims against [the 
execution creditor'] and the high bailiff of this Court, that the 
said goods and chattels [or, proceeds of sale [or, value] or 
part thereof, specifying them or it] are the property of the 
said E. F., but that the said E. F. is not entitled to recover 
any damages from either [the execution creditor] or the high 
bailiff of this Court : 

And it is ordered that [the execution creditor] do pay to the 
registrar of this Court the sum of £ for costs, for use 

of the said E. F., on or before the day of , 18 , 

and that the said E. F. do pay to the registrar of this Court 
the sum of £ for costs, for the use of the high bailiff of 

this Court on or before the day of , 18 . 

[Here insert directions as to the payment of the hearing fee, 
and directions as to any claim for possession fees, or other 
charges or expenses ; also directions as to how any monies paid 
into Court are to be disposed of] 

To the [execution creditor] and 
to E. F. [the claimant]. 
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Form 16. 
Order on an Interpleader Sttmmons where both Goods 
and Damages are claimed, and the Or, a tut to the 
Goods is not, but the Claim to Damages is, esta- 
blished. 

[Same heading as No. 13.] 

It is this day adjudged, touching the claim of E. F. to 
certain goods and chattels [or, the proceeds of sale [or, 
value] of certain goods and chattels] taken in execution 
under process issuing out of this Court at the instance of the 
said [execution creditor], and for damages arising out of the 
said execution, and which the said E. F. claims against [the 
execution creditor] and the high bailiff of this Court, that the 
said goods and chattels [or, proceeds of sale] [or, value] are 
not the property of the said E. F., but that the said E. F. is 
entitled to recover £ for damages arising out of the 

said execution against the said [execution creditor] and the 
high bailiff of this Court : 

[Or, That the said E. F. is entitled to recover the sum of 
£ for damages arising out of the said execution against 

the said [execution creditor], but is not entitled to recover 
any damages against the high bailiff of this Court :] 

[Or, That the said E. F. is entitled to recover the sum of 
£ for damages arising out of the said execution against 

the high bailiff of this Court, but is not entitled to recover 
any damages against the said [execution creditor] :] 

And it is ordered that the said [execution creditor] and the 

high bailiff of this Court do pay the said sum of £ for 

damages, and the sum of £ for costs, to the registrar of 

this Court, for the use of the said E. F., on or before the 

day of , 18 : 

[Or, That the said [execution creditor] do pay the sum of 
£ for damages, and the sum of £ for costs, to the 

registrar of this Court, for the use of the said E. F. on or 
before the day of , 18 , and that the said E. F. 
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do pay the sum of £ for costs to the registrar of this 

Court for the use of the high bailiff of this Court, on or 
before the day of , 18 :] 

[Or, That the high bailiff of this Court do pay the said 
sum of £ for damages and the sum of £ for costs, 

to the registrar of this Court, for the use of the said E. F. on 
or before the day of , 18 , and that the said E. F. 

do pay the sum of £ for costs to the registrar of this 

Court, for the use of the said [execution creditor], on or before 
the day of , 18 :] 

[Here insert directions as to the payment of the hearing fee, 
and directions as to any claim for possession fees, or other 
charges or expenses ; also directions as to how any monies paid 
into Court are to he disposed of. - ] 

To E. F. [the claimant], 
and to [execution creditor], 

and the high bailiff. 



Fokm 17. 

Claim op an Execution Creditor for Damages prom a 
High Bailiff. 

Take notice that I the execution creditor claim the sum 
of £ from you the high bailiff of this Court, for 

damages arising out of a certain execution in this action, 
and that the grounds of my claim are as follows : [here state 
the grounds of the claim, e.g., for that you, having seized 
certain goods and chattels of and belonging to the execution 
debtor, under process issued from this Court at my instance, 
■wrongfully, and 'without lawful excuse, withdrew from the 
possession of the said goods and chattels, whereby I was 
deprived of the fruits of the said execution.] 

Dated this day of , 18 . 

To the high bailiff Execution creditor, 

of this Court. 
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FORM 18. 

Oedee on an Interpleader Summons by Execution 
Creditor against a High Bailiff where the Claim 
to Damages is established. 

In the County Court of , holden at 

No. of Plaint. 
Between A. B. . . . . Plaintiff, 

and 

CD Defendant, 

and between 
The execution creditor . . Claimant, 

and 
The high bailiff of this Court . Bespondent. 

It is' this day adjudged, touching the claim of the 

execution creditor in this action, against the high bailiff of 
this Court, for damages arising out of an execution in this 
action in which process issued from this Court at the instance 
of the said the execution creditor, directing the high 

bailiff to levy the sum of £ of and from the goods and 

chattels of [the execution debtor], that the said the 

execution creditor, is entitled to recover from the high bailiff 
of this Court the sum of £ for damages arising out of 

the said execution. 

And it is ordered that the high bailiff of this Court do on 
or before the day of , 18 , pay to the registrar 

of this Court the said sum of £ and also the further 

sum of £ for costs for the use of the said , the 

execution creditor. 

To the high bailiff 
of this Court. 



C. 
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Fobm 19. 



Oedee on an Inteepleadbe Summons by ait Execution 
Creditor against a High Bailiff where the Claim 
to Damages is not established. 

[Same heading as No. 18.] 

It is this day adjudged, touching the claim of the 

execution creditor in this action, against the high bailiff of 
this Court, for damages arising out of an execution in this 
action in which process issued from this Court at the instance 
of the said the execution creditor, directing the said 

high bailiff of this Court to levy the sum of £ of and 

from the goods and chattels of [the execution debtor], 

that the said the execution creditor is not entitled to 

recover from the said high bailiff of this Court any damages 
in respect of or in any way arising from the said execution. 

And it is ordered that the said the execution creditor 

do on or before the day of , 18 , pay to the 

registrar of this Court the sum of £ for costs, for the 

use of the said high bailiff of this Court. 

To the execution creditor. 



Fobm 20. 

Oedee on Intebpleadeb Summons wheee both Goods 
and Damages aee claimed and Monet is paid into 
Court in eespeot op the lattee, and the Claim tq 
the Goods is established and the Monet paid into 
Court is found to be sufficient to satisft the 
Damages. 

[Same heading as No. 13.] 

It is this day adjudged, touching the claim of E. F. to 
certain goods and chattels [or, the proceeds of sale [or 
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value] of certain goods and chattels] taken in execution 
under process issuing out of this Court at the instance of the 
said [execution creditor], and for damages arising out of the 
said execution, and which the said E. F. claims against the 
said [execution creditor} and the high bailiff of this Court, 
and in respect of which damages the said [execution creditor] 
[or, the said high bailiff] hath paid into Court the sum of 
£ , that the said goods and chattels [or, proceeds of 

sale] [or, value] or part thereof [specifying them or it], are 
the property of the said E. F., but that the said sum paid 
into Court is sufficient to satisfy all damages arising out of 
the said execution which the said E. F. is entitled to recover 
against the said [execution creditor] [or, the said high bailiff] 
(as the case may he). 

And it is ordered that the said [execution creditor] do pay 
the sum of £ for costs to the registrar of this Court for 

the use of the said E. F., on or before the day of , 

18 . And that the said E. F. do pay the sum of £ 
for costs to the registrar of this Court, for the use of the high 
b ailiff of this Court, on or before the day of ,18 

[or such other order as the judge shall think fit to make as to 
costs]. 

[Here insert directions as to the payment of the hearing fee, 
and directions as to any claim for possession fees, or other 
charges or expenses ; also directions as to how any monies paid 
into Court are to be disposed of.] 

To E. F. [the claimant], 

and to [execution creditor], 

and to the high bailiff. 
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Form 21. 

Order on an Interpleader Summons 'where both Goods 
and Damages are claimed, and Monet is paid into 
court in respect of the latter, and the claim to 
the Goods is established, and the Monet paid into 
Court is adjudged insufficient. 

[Same heading as No. 13.] 

It is this day adjudged, touching the claim, of E. F. to 
certain goods and chattels [or, the proceeds of sale [or, 
value] of certain goods and chattels] taken in execution 
under process issuing out of this Court at the instance of the 
said [execution creditor], and for damages arising out of the 
said execution, and which E. F. claims against the said 
[execution creditor] and the high bailiff of this Court, and in 
respect of which damages the said [execution creditor] [or, the 
said high bailiff] hath paid into Court the sum of £ , 

that the said goods and chattels [or, proceeds of sale] [or, 
value] or part thereof, [specify them or it] are the property of 
the said E. F., and that the said sum of £ paid into 

Court is not sufficient to satisfy the damages arising out of 
the said execution, and that the said E. F. is entitled to 
recover the further sum of £ for damages against the 

said [execution creditor] and the high bailiff of this Court : 

[Or, That the said E. F. is entitled to recover the further 
sum of £ for damages against the said [execution 

creditor] but is not entitled to recover any further damages 
against the high bailiff of this Court : 

[Or, That the said E. F. is entitled to recover the further 
sum of £ for damages against the high bailiff of this 

Court, but is not entitled to recover any further damages 
against the said [execution creditor] : 

And it is ordered that the said [execution creditor] and the 
high bailiff of this Court do pay the said further sum of 
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£ for damages and the sum of £ for costs to the 

registrar of this Court, for the use of the said E. F., on or 
before the day of , 18 : 

\_0r, That the said [execution creditor] do pay the said 
further sum of £ for damages, and the sum of £ 

for costs, to the registrar of this Court, for the use of the 
said E. F., on or before the day of , 18 , and 

that the said E. F. do pay the sum of £ for costs to 

the registrar of this Court, for the use of the high bailiff of 
this Court, on or before the day of , 18 J : 

[Or, That the high bailiff of this Court do pay the said 
further sum of £ for damages, and the sum of £ 

for costs, and that the said [execution creditor] do pay the 
sum of £ for costs to the registrar of this Court, for the 

use of the said E. F., on or before the day of , 

18 .J 

[Insert directions as to the payment of the hearing fee, and 
directions as to any claim for possession fees, or other charges 
or expenses; also directions as to how any monies paid into 
Court are to be disposed of.] 

To E. F. [the claimant], 
and to [execution creditor], 

and to the high bailiff. 
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Form 22. 

Order on an Interpleader Summons by an Execution 
Creditor against a High Bailiff for Damages, and 
■when the High Bailiff pays Money into Court. 

[/Same heading as No. 18.] 

Order 27, It is this day adjudged, touching the claim of the 

execution creditor in this action against the high bailiff of 
this Court for damages arising out of an execution in this 
action, in ■which process issued from this Court at the 
instance of the said execution creditor, directing the 

said high bailiff of this Court to levy the sum of £ of 

and from the goods and chattels of [the execution, debtor], 

and in respect of which damages the high bailiff hath paid 
into Court the sum of £ , that the sum paid into Court 

is sufficient to satisfy all damages arising out of the said 
execution [or, that the sum paid into Court is not sufficient 
to satisfy the damages arising out of the said execution, and 
that the said , the execution creditor, is entitled to 

recover the further sum of £ for damages from the 

high bailiff]. 

And it is ordered that the said , the execution 

creditor, do pay to the registrar of this Court, on or before 
the , day of , 18 , the sum of £ for costs, 

for the use of the high bailiff [or, that the high bailiff do 
pay to the registrar of this Court, on or before the day 

of , 18 , the said further sum of £ for damages, 

and also the sum of £ for costs, for the use of , 

the execution creditor]. 

To , the execution creditor. 

[Or, to the high bailiff of this Court.] 
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Form 23. 
Warrant of Execution against the Goods of Claimant. 

Whereas at a Court holden at , on the day of 

, 18 , the plaintiff, by the judgment of the said 
Court, recovered against the defendant the sum of £ 
for debt [or, damages] and for costs : 

And whereas the defendant, by an order of the Court, was 
ordered to pay the same to the registrar of the Court : 

And whereas default having been made in payment accord- 
ing to the said order, an execution issued against the goods 
of the defendant under which certain goods and chattels 
were seized, in respect of which E. F., of, &c. made claim, 
and which claim was heard and decided upon at a Court held 
at , on the day of , and it was adjudged that 

the goods so seized under the said execution were the property 
of the said E. F. [or, that certain rents alleged by the said 
E. F. to be due to bim in respect of and issuing out of 
certain premises on which the said goods and chattels were 
seized were not so due] : 

And it was ordered that the said E. F. should pay the sum 
of £ for costs to the registrar of the Court, for the use 

of the said [plaintiff], on or before the day of , 

18 : 

And whereas default has been made in payment according 
to the said last-mentioned order : 

These are therefore to require and order you forthwith to 
make and levy by distress and sale of the goods and chattels 
of the said E. F. wheresoever they may be found within the 
district of this Court (excepting the wearing apparel and 
bedding of the said E. F. or his family, and the tools and 
implements of his trade, if any, to the value of five pounds), 
the sum stated at the foot of this warrant, being the amount 
due to the plaintiff under the said order, including the costs 
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of this execution, and also to seize and take any money or 
bank notes (whether of the Bank of England or of any other 
bank), and any cheques, bills of exchange, promissory notes, 
bonds, specialties, or securities for money of the said E. F. 
which may there be found, or such part or so much thereof 
as may be sufficient to satisfy this execution, and the costs 
of making and executing the same, and to pay what you shall 
have so levied to the registrar of the Court, and make return 
.of what you have done under this warrant immediately upon 
the execution thereof. 

Given under the seal of the Court this day of - , 

18 . 

By the Court, 

Registrar of the Court. 

To the high bailiff of the said Court, 
and others the bailiffs thereof. 

£ s. d. 

Costs adjudged 

Paid into Court 

Eemaining due 

Poundage for issuing this warrant .... 



Total amount to be levied 

Notice.— The goods and chattels are not to be sold until 

after the end of five days next following the day on 

which they were seized, unless they be of a perishable 

nature, or at the request of the said E. F. 

Application was made to the registrar for this warrant at 

minutes past the hour of in the noon of the 

day of , 18 . 
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Form 24. 

Affidavit by Defendant sued by an Assignee who has 
had Notice that the Assignment is disputed by 
the Assignor, or by Defendant in Action for 
Debt, Chose in Action, or Chattel, who has ttati 
Notice of any opposing or Conflicting Claim. 

In the County Court of , holden at . Order 27, 



No. of Plaint. 

Between A. B Plaintiff, 

and 
CD Defendant. 

I, C. D., of , the above-named defendant, make oath 

and say as follows : — 

1. The summons in this action was issued on the 
day of , and was served on me on the day of 

2. The action is brought to recover the sum of £ 
which is alleged to have been due from me to of , 
but which sum is alleged to have been assigned by the 
said to the plaintiff. 

[Or, The action is brought to recover [state what]. 

3. The said sum of £ [or, the sum of £ ; part 
of the sum of £ ] is due from me, [or, or the said 

is in my possession, but I claim no interest therein, except 
for charges and costs]. 

4. I have received notice from the said [assignor] [or, from 

who claims under the said assignor] that he disputes 
the assignment of the said sum of £ [or, of £ , 

part of the said sum of £ ] to the plaintiff. 

Or, I have received notice from , of , that the 

right to the said subject-matter of this action [or, to 
part of the said subject-matter of this action] is claimed 
by him. 
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5. I admit the claim of the plaintiff to £ , part of 
the said sum of £ , which is not claimed by the said 

[or, I admit the claim of the plaintiff to part of 

the said subject-matter of this action, which is not claimed 
by the said - ]. 

6. I do not in any manner collude with the said [opposing 
claimant] or with the above-named plaintiff, but I am ready 
to bring into Court or to pay or dispose of the said in 
such manner as the Court may order or direct. 

Sworn, &c. 



Porm 25. 

Interpleader Summons to Assignor or other Person 
disputing Assignment, or Person making, opposing 
or conflicting claim to debt, chose in action, or 
Chattel sited por. 

[Title of Action.'] 

Order 27, "Whereas the defendant in this action (copy "of the summons 
Rule 13a. an d particulars wherein is hereto annexed) has filed an 
affidavit (copy whereof is also hereto annexed) stating that 
he has received notice from you that you dispute the assign- 
ment of the subject-matter in this action [or, of £ , 
part of the subject-matter of this action] [or, that you claim 
the subject-matter in this action] [or, part of the 
subject-matter of this action]. 

Tou are therefore summoned to appear at a Court to be 

holden at , on the day of , at in the 

noon, when the dispute or claim to the subject-matter 

in this action will be determined, and judgment will be given 
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determining the rights and claims of the plaintiff, the defen- 
dant, and yourself. 

Dated this day of , 18 . 

Begistrar. 

To E. F., of, &c. [here insert name, 

address, and description of the 1 

person to be summoned]. 

Note. — -You are called upon five clear days at least before 
the day of hearing to leave at the office of the registrar either 
three copies of a notice that you relinquish your claim, or three 
copies of particulars stating the grounds on which you dispute 
the assignment or found your claim to the subject-matter in the 
action; and the registrar is required to forthwith send by post 
one of such copies to the plaintiff or his solicitor and one other 
of such copies to the defendant or his solicitor. 



Form 26. 

Notice to Plaintiff where Interpleader Simmons 
issued to Assignor or other Person disputing 
Assignment, or Person making, opposing or con- 
flicting Claim to Debt, Chose in Action, or 
Chattel sued for. 

[Title of Action.] 

Whereas the defendant in this action has filed an affidavit Order 27, 
(copy whereof is hereto annexed) stating that he has received ■ 8 " fe 13a " 
notice from , of , that he disputes the assignment 

of the subject-matter in this action [or, of £ ; part of 

the subject-matter of this action] [or, that he claims the 
subject-matter in this action] [or, part of the subject- 

matter of this action]. 

Take notice, that a summons has been issued to the said 
, to appear at a Court to be holden at , on the 



220 INTERPLEADER. 

day of , at in tie noon, and that the 

hearing of this action has been adjourned to the same place, 
day, and hour, when the dispute or claim to the subject- 
matter in this action will be determined, and judgment mil 
be given determining the rights and claims of yourself, the 
defendant, and the said 
. Dated this day of 

Registrar. 

To the above-named plaintiff. 

Note. — The claimant is called upon five clear days at least 
before the day of hearing to leave at the office of the registrar 
either three copies of a notice that he relinquishes his claim, or 
three copies of particulars stating the grounds on which he 
disputes the assignment, or founds his claim to the subject- 
matter in the action ; and the registrar is required to forthwith 
send by post one of such copies to the plaintiff or his solicitor 
and one other of such copies to the defendant or his solicitor. 



Form 27. 

Notice to Defendant of Issue of Interpleader 

Stjmmons. 

[Title of Action.'] 

Order 27, Whereas you have filed an affidavit stating that you have 
Rule 13«. reo6 i ve( i n otice from , of , that he disputes the 

assignment of the subject-matter in this action [or, of 
£ , part of the subject-matter of this action] [or, that 

he claims the subject-matter in this action] [or, part 

of the subject-matter of this action]. 

Take notice, that a summons has been issued to the said 

, to appear at a Oourt to be holden at , on the 

day of , at in the noon, and that the 

hearing of this action has been adjourned to the same place, 

day, and hour, when the dispute or claim to the subject- 
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matter in this action -will be determined, and judgment will 
be given determining the rights and claims of the plaintiff, 
yourself, and the said 

Dated the day of 

Eegistrar. 

To the above-named defendant. 

NOTE. — The claimant is called upon five clear days at least 
"before the day of hearing to leave at the office of the registrar 
either three copies of a notice that he relinquishes his claim, or 
three copies of particulars stating the grounds on which he 
disputes the assignment or founds his claim to the subject- 
matter in the action ; and the registrar is required to forthwith 
send by post one of such copies to the plaintiff or his solicitor 
and one other of such copies to the defendant or his solicitor. 



Form 28. 

Pahticttlabs of Grounds op ■which Assignment is 

disputed or Subject-matter claimed. 

[Title as in No. 29.] 

Take notice, that I dispute the assignment of the subject- Order 27, 
matter in this action to the plaintiff [or, of £ . part of Sule 13a - 

the subject-matter of this action], and that the grounds on 
■which I dispute the same are 

[state grounds]. v 

[or, Take notice, that I claim to be entitled to the subject- 
matter in this action [or, to part of the subject-matter 
of this action], and that the grounds of my claim are 

[state grounds']. 
[or, Take notice, that I relinquish my claim to the subject- 
matter of this action], 

E.F. 
To the registrar of the Court 

and 
To the plaintiff, A. B., and 
the defendant, C. D. 
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Form 29. 

Order 'where Assignment is invalid or Opposing Claim 
is sustained. 

In the Comity Court of , holden at 

No. of Plaint. 

Between A. B. . . Plaintiff, 
CD.. . Defendant, 

and 
E. F. . . Made party by summons, dated 
the day of 

Order 27, It is this day adjudged, touching the dispute as to the 
assignment of the subject-matter of this action to the 
plaintiff, that there is no such assignment as alleged [or, 
touching the claim of the plaintiff to the subject-matter of 
this action, that he has no claim thereto], and that the said 
E. F. do recover against the plaintiff the sum of £ for 

costs, and that the defendant do recover against the plaintiff 
the sum of £ for costs. 

It is further adjudged that the said E. F. do recover 
against the defendant the sum of £ for debt, and the 

sum of £ for costs, amounting together to the sum of 

£ . 

It is ordered that the plaintiff do pay the sum of £ , 

and the sum of £ , to the registrar on, &c. 

And it is further ordered that the defendant do pay the 
sum of £ to the registrar, &c. 

[If the subject-matter of the action is a chose in action or 
chattel, the order to be framed accordingly."] 
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Form 30. 

Order where Assignment is Valid or Opposing Claim 
pails. 

[Heading as in last Form.'] 

It is this day adjudged, touching the dispute as to the Ofty-V' 
assignment of the subject-matter of this action to the 
plaintiff, that the said assignment is good [or, touching the 
claim of the plaintiff to the subject-matter of this actiou, 
that such claim is valid], and that the plaintiff do recover 
against E. F. the sum. of £ for costs ; and that the 

defendant do recover from the said E. F. the sum of £ 
for costs. 

It is further adjudged that the plaintiff do recover against 
the defendant the sum of £ for debt, and £ for 

costs, amounting together to the sum of £ 

It is ordered that E. F. do pay the sum of £ and the 

sum of £ to the registrar of the Court, on the 

day of 

And it is further ordered that the defendant do pay the 
sum of £ to the registrar on the day of [or, 

by instalments of for every days, the first instal- 

ment to be paid on the day of , 18 J. 

[If the subject-matter of the action is a chose in action or 
chattel, the order to be framed accordingly.] 
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Form 31. 

Order ■where assignment is invalid or Opposing Claim 
is sustained, and Defendant files a Counter-claim 
against Plaintiff. 

[Heading as in Form 29.] 

Order '27, It is this day adjudged, touching the dispute as to the 
assignment of the subject-matter of this action to the 
plaintiff, that there is no such assignment as alleged [or, 
touching the claim of the plaintiff to the subject-matter of 
this action, that he has no claim thereto], and that the 
counter-claim of £ against the plaintiff by the defen- 

dant is sustained [or, is not sustained]. 

It is adjudged that E. F. do recover against the defendant 
the sum of £ for debt, together with the sum of £ 

for costs, amounting together to the sum of £ 

It is further adjudged that the defendant do recover 
against the plaintiff the sum of £ in respect of his 

counter-claim and the sum of £ for costs, amounting 

together to the sum of £ [or, that judgment be entered 

for the plaintiff upon the counter-claim with costs]. 

It is ordered that the defendant do pay the sum of £ , 

together with the sum of £ , to the registrar on, &c. 

It is further ordered that the plaintiff do pay the mini of 
£ , and the sum of £ , to the registrar on, &c. . 

[or, that the defendant do pay to the plaintiff the further 
sum of £ for costs of counter-claim.] 

[If the subject-matter of the action is a chose in action or 
chattel, the order to be framed accordingly. ] 
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ACTION 

in which before 1831 interpleader existed at Common Law, 1, 2. 
of debt, detinue, trover and assumpsit under Act of 1831 . . 9. 
for unliquidated damages, 10. 
application for interpleader, where one or more actions already 

commenced, 52. 
stay of pending, on hearing of summons, 54 — 55. 
claimant may be made defendant in, 65. 
what may be brought independently of interpleader proceedings, 

113—117. 
stay of, in County Court proceedings, 146, 147. 

AFFIDAVIT 

of applicant and claimants on hearing of summons, 54 — 56. 

by whom to be sworn, 56. 

sheriff's, in support of summons, 102. 

claimant's, 104. 

not required by execution creditor, 104. 

forma of, 171, 172, 181, 182. 

APPEAL 

does not lie from summary decision, save from Master to Judge, 

57—59. 
lies from order transferring matter to County Court, 63. 

substituting defendants, 65. 

directing special case, 66. 

directing issue, 68. 
lies from judge's judgment on jury's verdict, 86. 

judgment on special case, 66. 
does not lie from judgment at chambers on jury's findings, 88. 
when it lies from judgment of County Court judge, 154. 

c. 15 
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ASSIGNEE, 

interpleader by, of debt or chose in action under sub-sect. 6, 

§ 25 of J. A. 1873.. 8, 9, 22. 
when in County Court, can interplead, 154. 
forms of proceedings in County Court when assignee inter- 
pleads, 217—224. 
AUCTIONEER, 

when he can interplead, 13, 14, 16. 

BILL OP EXCHANGE, 

when acceptor can interplead, 11. 

when he cannot, 17. 
BILL OF SALE, 

position of holder of, in interpleader's is3ue, 76. 

setting up jus tertii by holder of, 76. 

determination under Ord. LVTI. r. 12, when claimant claims 
under, 106—109. 

determination under § 13 of C. L. F. Act, 1860, when claimant 
claims under, 150. 
BOND 

of interpleader, its use and form, 111, 189. 

effect of, if tendered unstamped, 111. 

CERTIORARI, 

interpleader proceedings cannot be removed into High Court 
by, 154. 
CHAMBERS, 

interpleader proceedings commence at, 51, 102. 

appeal from, 57 — 59. 

findings, or verdict at trial remitted to, 86, 88. 
CHANCERY, 

old practice by bill in, 2 — 4. 

common law practice applies in, 5, 127 — 128. 

forms in, 129, 189. 

note on practice in, 127 — 129. 
CLAIMANT, 

what must be subjeot-matter of his claim, 11, 12. 

may claim a lien, 14, 37. 
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CLAIMANT— tontinued. 

rights to be asserted between plaintiff and, 17 — 19. 

effect of claim being obviously good or bad, 35 — 37. 

when landlord is, 36, 37. 

may be an infant, 38. 

judgment debtor can be, 38. 

equitable claim, 29, 45. 

action by, against sheriff, 113, 114. 

action by, against execution creditor, 115—117. 

actions by, in respect of County Court proceedings, 132. 

costs of, in ordinary interpleader, 92 — 98. 
sheriff's interpleader, 126 — 127. 
COLLUSION, 

must not exist, 14 — 16, 39, 40. 

inference of, from position of undersheriff, 40. 

sheriff need not deny, 102. 

COLONIES, 

Act does not apply to, 21. 

COSTS, 

how dealt with in ordinary interpleader, 92 — 98. 

apportionment of, when allowed, 95 — 97. 

when dealt with, 98. 

in sheriff's interpleader, 120 — 123. 

in County Court, 152—153. 

COUNTY COURTS, 

jurisdiction of, 131. 

proceedings in, 131 — 155. 

appeal from, 154. 

transfer to, from High Court, 59 — 65. , 

GROWN, 

Interpleader Act did not apply in case of, 21. 

DAMAGES, 

claims for unliquidated, not within Act, 10. 
course as to damages ultra the main dispute, 27, 28. 
in action for trespass against sheriff or execution creditor, 114 — 
116. 

15(2) 
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DELAY, 

applicant must not be guilty of, 20, 21. 
sheriff must not be guilty of, 41 — 43. 
may be explained, 43, 44. 

DISTRICT REGISTRAR 

possesses powers of a Master, 52. 

EVIDENCE 

must be relevant to issue, 71, 72. 
admissions for purposes of issue, 71. 
cases on reception and rejection of, 83 — 85. 

EXECUTION CREDITOR 

must appear on summons, 103. 

unless he abandons his claim, 103. 

generally made defendant in the issue, 73. 

actions by or against, independent of interpleader proceedings, 

113—116. 
his right to return of writ, 119. 
costs of, 126—127. 
claim by, against High Bailiff, 147. 

FOREIGNER, 

interpleader allowed, though a claimant, 28, 29. 

must give security for costs as in ordinary action, 28, 89 — 92. 

FORMS 

in stakeholder's interpleader, 170 — 179. 
in sheriff's interpleader, 180 — 189. 
in County Court interpleader, 190 — 224. 
used in Chancery, 129, 189. 

HIGH BAILIFF, 

when he may interplead in County Court, 133, 134. 

claim against him for damages by claimant and execution 

creditor, 147. 
costs of, 152. 
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INDEMNITY, 

party refusing, may yet interplead, 15, 16, 38. 

party who has taken, cannot interplead, 15, 38, 39. 

when implied from relations of sheriff and undersheriff, 39, 40. 

INTEREST, 

applicant must have none in subject-matter, 13, 14. 
sheriff must have none, 39, 40. 

INTERPLEADER 

at common law before 1831 . . 1, 2. 

in Chancery till 1875 .. 2, 3, 4. 

at common law since 183 . . 14 et seq. 

when stakeholder can interplead, 7 — 29. 

when sheriff can, 29 — 46. 

practice in, when stakeholder interpleads, 47 — 98. 

practice in, when sheriff interpleads, 98 — 130. 

in County Courts, 131 — 155. 
ISSUE, 

order directing it, 67. 

feigned, now obsolete, 68. 

preparation thereof, 68, 69. 

amendment of, 70. 

object of it, 70, 71. 

cases on its construction, 71 — 78. 

postponement of it, 81. 

trial of, 83. 

reception of evidence thereat, 83—85. 

proceedings subsequent to trial thereof, 85 et seq. 

form of issue, 186, 187. 

JUDGE, 

appeal to, from Master, 57. 

no appeal from, to Court, in case of summary decision, 57, 58. 
when Master stands in his place, 51. 
can give judgment on jury's findings, 88. 
his powers in Chancery Division, 128. 

of County Court, his duty when particulars of claim are 
insufficient, 151, 152. 
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JUS TERTII, 

rule as to setting up, 78, 79- 
eases as to setting up, 72—78. 

LANDLORD, 

his right to rent, 36, 37. 

his right to costs if summoned to interplead, 126 . 
as claimant claiming rent in County Court, 146. 
form of summons to, in such case, 195, 196. 
particulars of claim for rent, 193. 
LIEN, 

right to interplead when applicant claims, 14 . 
right to interplead when claimant claims, 13, 14, 37. 

MASTER, 

his jurisdiction in interpleader, 51. 

PARTICULARS OF CLAIM 

to be delivered by claimant in County Court, 147. 
nature of them, and cases thereon, 148 — 150. 

PURCHASER 

from bailiff not within jurisdiction of County Court, in inter- 
pleader proceedings, 146. 
position of, if made party to an issue, 84. 
from sheriff, evidence when he is claimant, 85. 

REGISTRAR 

of County Court ; his duties in interpleader, 145, 146. 

RULES 

of Supreme Court, 1875. .5, 169. 

of Supreme Court, 1883.. 6, 7, 8, 29, 30, 48—50, 98—100, 167 

—161. 
of County Court, 1889. . 134—143. 

SECURITY, 

when claimant called on to give, 111, 112. 
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SECURITY FOR COSTS, 

■when and from whom required, 89 — 92. 
SHERIFF, 

requisites to entitle him to interplead, 30—45. 

practice when he interpleads, 98 — 127. 

actions against, 113 — 115. 

attachment against, 43, 120. 

costs of, 120 et seq. 

SPECIAL CASE, 

when it may be stated, 66, 110. 
forms of order directing, 177, 187. 

STAKEHOLDER, 

requisites to entitle Tvim to interplead, 7 — 29. 
practice when proceedings are instituted by, 48 — 98. 
costs of, 92 et seq. 

STANNARIES, 

Court of, jurisdiction in interpleader, 21. 
STATUTES CITED, 

43 Geo. in. c. 46.. 123. 

1 & 2 Will. IV. o. 58 (Interpleader Act, 1831), 4, 5, 163—167. 

I & 2 Vict. c. 45.. 167. 

8 & 9 Vict. c. 96 (County Courts Act, 1846), 131, 132. 
8 & 9 Vict. c. 109.. 167. 

II & 12 Vict. c. 86.. 21. 

23 & 24 Vict. u. 126 (Common Law Procedure Act, 1860), 5, 50, 

57, 58, 100, 167—169. 
30 & 31 Vict. u. 142 (County Courts Act, 1867), 132. 
38 & 39 Vict. u. 77 (Judicature Act, 1873), 8, 9, 22, 29, 161. 
41 & 42 Vict. c. 31.. 76. 
46 & 47 Vict. c. 49.. 155.- 

46 & 47 Vict. c. 52 (Bankruptcy Act, 1883), 117, 118, 129, 130. 

47 &48 Vict. u. 61.. 59, 60. 

SUMMARY DETERMINATION, 
when available, 56 — 58, 106. 
no appeal from, 57, 58. 
under Ord. LVII. i-. 12.. 106— 109. 
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